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UNITED STATES

DEPARTMENT OF THE INTERIOR

BUREAU OF RECLAMATION

2014 CONTRACT FOR THE INTRODUCTION, STORAGE, CONVEYANCE, EXCHANGE,

SUBSTITUTION, AND
DELIVERY OF WATER FOR MUNICIPAL SUBDISTRICT,
NORTHERN COLORADO WATER CONSERVANCY DISTRICT,

COLORADO-BIG THOMPSON PROJECT, COLORADO

This 2014 Contract is dated December 19, 2014, and is made pursuant to the Federal

Reclamation Laws (Act of June 17, 1902, (32 Stat. 388), and acts amendatory thereof and

supplementary thereto, particularly, but not limited to, Section 14 of the Reclamation Project Act

of 1939 (43 U.S.C. 389) (the “1939 Act”); Section 4 of the Act of June 25, 1910 (36 Stat. 836),
the Sundry Civil Expenses Appropriations Act for 1922 (43 U.S.C. § 395) (the “Contributed
Funds Act”), Subsection B of Section 4 of the Act of December 5, 1924 (43 Stat. 702) and the
Finding of Feasibility dated December 21, 1937; the Act of August 9, 1937 (50 Stat. 595); and
Senate Document No. 80, Colorado Big-Thompson Project, dated June 15, 1937 (Senate
Document No. 80), among the UNITED STATES OF AMERICA (United States), the
MUNICIPAL SUBDISTRICT, NORTHERN COLORADO WATER CONSERVANCY
DISTRICT (Subdistrict) and the NORTHERN COLORADO WATER CONSERVANCY
DISTRICT (District). The United States, Subdistrict, and District are each sometimes

hereinafter individually called “Party”, and sometimes hereinafter collectively called “Parties”.
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WHEREAS, the following statements are made in explanation:

EXPLANATORY RECITALS

(a) The United States and the District have entered into Contract No.
9-07-70-W 0020, formerly Contract No. Tlr-1051 (dated July 5, 1938, as amended and
supplemented) (“Repayment Contract™) relating to the construction, irrigation repayment,
operation, maintenance and replacement (“OM&R™) of the Colorado-Big Thompson Project
(Project) for the development and use of the waters of the Colorado and Big Thompson Rivers.

(b) The Subdistrict has been organized for the purpose of developing a water supply
independent of the Colorado-Big Thompson Project. Commencing in 1981, with completion
having occurred in 1985, the Subdistrict has constructed the Windy Gap Project. The water
yielded from the Windy Gap Project is not Project Water. The Windy Gap Project was
constructed to allow for the introduction, storage, conveyance, exchange, substitution, and
delivery of water yielded from the Windy Gap Project through Unused Capacity in Project
Works. The Subdistrict has requested the contracting parties to enter into this 2014 Contract.

(©) The United States, District and Subdistrict entered into Contract No. 4-07-70-
WO0107 (1990 Contract,” also known as the Amendatory Contract), formerly Contract No. 14-
06-700-7497 (“1973 Contract”). Pursuant to these contracts, the Subdistrict has used Unused
Capacity of the Project.

(d) The District, pursuant to the Repayment Contract, is responsible for the OM&R of
certain Project facilities, which, as established in this 2014 Contract, may be used for the
introduction, storage, conveyance, exchange, substitution, and delivery of Subdistrict Water.

(e) The 1990 Contract and 1973 Contract do not explicitly address Prepositioning and

the storage of Project Water in Chimney Hollow Reservoir.
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® The Final Environmental Statement for the Windy Gap Project was filed on April
28, 1981 and designated Statement No. FES §1-20. The Regional Director’s Record of Decision
for the Windy Gap Project is dated June 18, 1981. (“Windy Gap Project”)

(&) The Final Environmental Impact Statement for the addition of the Windy Gap
Firming Project to the Windy Gap Project was filed on December 9, 2011 and designated
Statement No. FES 11-29. The Regional Director’s Record of Decision is dated

December 19, 2014.

NOW, THEREFORE, in consideration of the premises and the mutual covenants herein

contained, it is hereby agreed:

DEFINITIONS
1. The definitions of terms used in this 2014 Contract apply only in this 2014
Contract and are not definitions for any other contract or agreement. Where used in this 2014
Contract, unless otherwise distinctly expressed or manifestly incompatible with the intent hereof,
the term:

(a) “Active Storage Capacity” shall mean: for Granby Reservoir, the volume
of water that can be stored above the minimum water surface elevation required for pumping at
the Farr Pumping Plant and below its normal high water line; and, for Chimney Hollow
Reservoir, the volume of water that can be stored in the reservoir above the invert of its primary
outlet works and below its normal high water line.

(b) “Active Storage” shall mean the volume of water residing in a reservoir’s

Active Storage Capacity.
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(c) “Administrative Spill” shall mean a release of Project Water (in excess of
minimum release requirement) from/through the outlet works or spillway of Granby Reservoir
Dam for the purpose of maintaining the Administrative Volume at or below 465,568 acre-feet.

(d) “Administrative Volume™ shall mean the total, combined amount of
Project Water concurrently stored in the Active Storage Capacity of Granby Reservoir and
Chimney Hollow Reservoir.

(e) “Chimney Hollow Reservoir” shall mean a reservoir and appurtenant
facilities constructed in Larimer County by the Subdistrict. The Subdistrict will own and operate
Chimney Hollow Reservoir as a part of the Windy Gap Project. Chimney Hollow Reservoir will
not be a facility of the federal Colorado-Big Thompson Project.

® “Chimney Hollow Reservoir Water” shall mean Subdistrict Water that has
been stored in Chimney Hollow Reservoir.

(2 “District” shall mean the Northern Colorado Water Conservancy District,
which is a party to the Repayment Contract.

(h) “District Works” shall mean those single purpose Project works owned,
operated, and maintained by and at the expense of the District.

(1) “Enhancement Water” shall mean Subdistrict Water held in accounts
maintained by the Subdistrict for the Middle Park Water Conservancy District (“Middle Park™),
and for the Board of County Commissioners of Grand County (“Grand County”), including
water provided by the Subdistrict for contractual obligations, all pursuant to the Colorado Water
Conservancy Act (C.R.S. 37-45-101 et. seq.), the Agreement of April 1980, and the Supplement
thereto dated March 1985, between the Subdistrict, the Colorado River Water Conservation
District (“River District”), Grand County, Middle Park and the Northwest Colorado Council of

Governments (“NWCCOG”), and the Windy Gap Firming Project Intergovernmental Agreement
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(“WGFP IGA”) approved by Grand County on December 4, 2012 between the Subdistrict,
Grand County, the River District, Middle Park and NWCCOG.

G) “Facility Energy Charge” shall mean the charges for each Project pumping
facility used in the conveyance of Subdistrict Water or In-Lieu Water and shall be computed as
the total kilowatt-hours (kWh) used at the pumping facility during the Fiscal Year; divided by
the total volume of water pumped at the pumping facility during the Fiscal Year, in acre-feet;
multiplied by the unit price per kilowatt-hour from the annual energy only rate of Loveland Area
Project Rate for the current Fiscal Year as published by Western Area Power Administration.

k) “Fiscal Year” shall mean the fiscal year of the United States, which is the
period October 1 through the next September 30.

Q) “Major Rehabilitation and Replacement (MR&R)” shall mean major, non-
recurring maintenance activities designed to ensure the continued safe, dependable and reliable
delivery of authorized project benefits, that are greater than $100,000 in total cost.

(m)  “Operation, Maintenance and Replacement (OM&R) Costs” shall mean
the sum of the costs incurred for the administration and OM&R of the Joint Works, as defined in
the Repayment Contract, excluding Green Mountain Reservoir, which are utilized for the
introduction, storage, conveyance, exchange, substitution, and delivery of Subdistrict Water,
exclusive, however, of any electrical energy costs for pumping either Project Water or
Subdistrict Water through Project Works. This shall include costs of MR&R, as defined in
Article 1(1) of this 2014 Contract.

(n)  “Physical Spill” shall mean a release of water (in excess of minimum
release requirement) from/through the outlet works or spillway of Granby Reservoir Dam or
Willow Creek Dam for the purpose of attempting to maintain the Granby Reservoir water surface

elevation at or below the elevation of 8279.5 feet.
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(0)  “Power Interference” shall mean the charge paid to the United States for
reducing or interrupting the generation of power by Project Works utilizing Project Water as
described in Article 6(d).

(p) “Preposition or Prepositioning” shall mean the method of operation and
the accounting for Project Water, which occurs when Project Water is introduced, stored,
conveyed, exchanged, substituted, and delivered in Chimney Hollow Reservoir pursuant to this
2014 Contract and the Record of Decision dated December 19, 2014 and as further described in
the Final Environmental Impact Statement (FES 11-29).

(@  “Project,” “Project Works,” and “Project System” shall, for the purpose of
this 2014 Contract, mean the Colorado-Big Thompson Federal Reclamation Project and its
facilities, exclusive of Green Mountain Reservoir.

(9] “Project Water” shall mean, for the purpose of this 2014 Contract, all
water that accrues to Project Works located in Grand County, Colorado under the water rights
decreed to the Project.

(s) “Secretary,” shall mean Secretary of the Interior or his or her duly
authorized representative.

(t) “Skim Water” shall mean water which is diverted from the Big Thompson
River at Olympus Dam or Dille Tunnel through Project Works for generating hydropower at one
or more of the Project’s powerplants. Skim Water is non-consumptively used and returned to the
Big Thompson River near the mouth of the Big Thompson Canyon.

(w) “Subdistrict” shall mean the Municipal Subdistrict of the Northern
Colorado Water Conservancy District, Colorado.

) “Subdistrict Water” shall mean the quantity of water yielded by the Windy

Gap Water Rights. The water yielded from the Windy Gap Water Rights is not Project Water.
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(w)  “Unused Capacity” shall mean that capacity of Project Works that is in

excess of the needs of the Project, as further provided for in this 2014 Contract.

x) “Windy Gap Water Rights” shall mean those water rights defined in the
decrees entered on October 27, 1980 in Civil Action No. 1768, District Court, Grand County,
State of Colorado and Case Nos. W-4001, 80CW 108, and 85CW135, District Court, Water
Division No. 5; the Decree entered on February 6, 1989 in Case No. 88CW 169, District Court,
Water Division No. 5, State of Colorado; and the Decree entered on July 19, 1990, in Case No.
89CW298, District Court, Water Division No. 5, State of Colorado (“Windy Gap Decrees™),

including any subsequent diligence or other related decrees or amendments thereto.

TERM OF CONTRACT

2. This 2014 Contract shall begin at the date following execution by all Parties and
extend for a period of 40 years. Except as this 2014 Contract may be terminated, the Subdistrict
may request, in writing to the Secretary, renewal of this 2014 Contract. Upon such renewal
request, the Secretary will enter into good faith negotiations, which shall be upon mutually
agreeable terms and conditions and any such renewal shall be in accordance with the applicable
federal laws and policies and State laws in effect at that time; provided that negotiations for such
renewal shall be initiated not later than one year prior to the expiration of this 2014 Contract.
The Secretary will notify the Grand County Board of County Commissioners when renewal

negotiations have been requested. Any such renewal negotiations will be open to the public.
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SUBDISTRICT USE OF UNUSED CAPACITY IN THE PROJECT

3. (a) General Principles.

@) Subdistrict Water may, subject to the requirements of this 2014
Contract, be introduced, stored, conveyed, exchanged, substituted, and deliveréd into and from
Project Works. The Parties agree that the Project has Unused Capacity at certain times and
under certain hydrologic conditions. The Parties share a mutual goal of utilizing this Unused
Capacity in the Project to maximize water availability and reliability for the Subdistrict’s Windy
Gap Project. The Parties agree that the use of Project Works to accomplish that goal by the
introduction, storage, conveyance, exchange, substitution and delivery of Subdistrict Water in
and through Project Works shall be subject to the need for the use of said Project Works for
Project purposes and the provisions of this 2014 Contract to satisfy the requirements of Section
14 of the 1939 Act and the “Manner of Operations of Project Facilities and Auxiliary Features”
portion of Senate Document No. 80. This 2014 Contract does not address whether or not Unused
Capacity might exist for additional purposes.

(b) Subdistrict Proposal for use of Unused Capacity.

1) The Subdistrict shall submit a proposal (“Subdistrict Proposal” or
“Proposal”) for use of Unused Capacity in the Project for the introduction, storage, conveyance,
exchange, substitution, and delivery of Subdistrict Water in and through Project Works pursuant
to this 2014 Contract on or before November 1 of each year (“Proposal”). The Proposal shall
include a 12-month forecasted schedule of the estimated amount of Subdistrict Water, including
Enhancement Water, proposed to be introduced into Granby Reservoir, stored in Granby
Reservoir, conveyed, exchanged, substituted, and delivered through and from the Project Works.

The schedule shall provide monthly volume estimates and include designated delivery points.
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The Parties will mutually inform one another of short term and long term facility maintenance
issues which could affect scheduling..
(©) Secretarial Review of Subdistrict Proposal and Consultations.

(1) The Secretary shall review the Subdistrict Proposal.

(i)  The Secretary shall consult with the District regarding potential
impacts, if any, of the Subdistrict’s Proposal.

(iii)  The Secretary shall consult with such entities as he or she deems
appropriate regarding potential impacts, if any, of the Subdistrict’s Proposal on hydropower.

(iv)  The Secretary shall consult with the District, the representative
designated by Grand County pursuant to Senate Document No. 80, and such others, including the
River District, as he or she deems appropriate regarding potential impacts, if any, of the
Subdistrict’s Proposal on the operation of the Project pursuant to the “Manner of Operations of
Project Facilities and Auxiliary Features” portion of Senate Document No. 80, and other legal
obligations.

) The Secretary shall review the Subdistrict’s Proposal for potential
impacts, if any on risk to Project Works or public safety.

(d) Criteria for Secretarial Decision.

@) The Secretary shall, based on a review of the Proposal and the
consultations identified in this Article 3, make a decision on the Proposal for use of Unused
Capacity in the Project for the introduction, storage, conveyance, exchange, substitution, and
delivery of Subdistrict Water by the Subdistrict using all of the following criteria:

1. The introduction, storage, conveyance, exchange,

substitution, and delivery of Subdistrict Water will not cause a violation of the "Manner of
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Operations of Project Facilities and Auxiliary Features" portion of Senate Document No. 80,
including court decisions interpreting Senate Document No. 80, or other applicable laws;

2. The introduction, storage, conveyance, exchange,
substitution, and delivery of Subdistrict Water will not adversely affect Project Water or power
contractors;

3. The introduction, storage, conveyance, exchange,
substitution, and delivery of Subdistrict Water will not cause the Project to be operated in a
manner to increase the risk to Project Works or public safety.

(i)  The Secretary shall make a decision on the Proposal in a
reasonable amount of time and inform the Parties and other affected entities of the decision. The
Proposal shall be implemented unless it will cause a material violation of one of the criteria
identified in Article 3(d)(i) above. If the Proposal cannot be implemented because of a material
violation of this Article 3(d), the Secretary shall inform the Parties and other affected entities
and shall meet and confer with the Parties and other affected entities as soon as practicable in an
effort to identify and resolve any issues resulting from the review of the Proposal. If the
Secretary ultimately determines that the Proposal does not meet the criteria specified in this
Article 3(d), the Secretary shall inform the Parties of such determination in writing. The
Secretary’s determination may be a partial approval of the Subdistrict’s Proposal or an approval
of the Proposal with modifications deemed necessary by the Secretary to meet the criteria of this
Article 3(d).

(iii)  The Subdistrict shall provide any additional information regarding
the Proposal as circumstances require. The Proposal may be revised on an as-needed basis if
circumstances change (including without limitation: changes in hydrologic conditions,

conveyance facility outages, and delivery requirements). The Parties shall consult on an ongoing

2014 Contract
12



basis after the determination is made by the Secretary at such times and frequencies as the
Secretary or any of the Parties request. The Parties understand that a change in circumstances
(including without limitation: subsequent hydrologic conditions, conveyance facility outages,
and delivery requirements) may cause or require the Secretary to revise his or her initial approval
for the use of Unused Project Capacity. Such revision shall be based on the criteria identified in
this Article 3(d). In those circumstances, the Secretary will consult with the Subdistrict and
District and other affected entities as soon as is reasonably possible to develop a revised
Subdistrict Proposal.

(iv)  Inthe event of emergency circumstances, the Parties understand
the Secretary may need to make decisions and take actions without prior consultation to protect
life and property. In those circumstances, the Secretary will consult with the Subdistrict and
District as soon as is reasonably possible.

(e) Reservation of Rights and Defenses. If the Secretary rejects, in whole or
in part, the Subdistrict Proposal after the process described in this Article 3, then the Subdistrict
and District reserve all rights to challenge the rejection under applicable law and the United

States reserves all defenses under applicable law.

LIMITATION ON TOTAL STORAGE OF PROJECT WATER

4. The Administrative Volume shall not exceed 465,568 acre-feet. In any year in
which the April 1* or subsequent projection by the District anticipates a Physical Spill, Project
Water then in storage in Chimney Hollow Reservoir shall not be released to satisfy delivery
requirements to Project allottees if such release would allow the capture and storage of additional
Project Water in Granby Reservoir. In addition, Prepositioning by directly delivering Project

Water into Chimney Hollow Reservoir will not occur when the water level in Granby Reservoir
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is projected to fall below an elevation of 8,250 feet in the then current water year, in accordance
with the mitigation measure specifically pertaining to Prepositioning as generally described in
FES 11-29 for the Windy Gap Firming Project. Project Water stored in Chimney Hollow

Reservoir will be accounted for as outlined in Article 11.

BILLING AND PAYMENTS

5. (a) Beginning on the effective date of this 2014 Contract and extending to the
earlier of (1) five years from the effective date of this 2014 Contract or (2) the date that water is
first stored in Chimney Hollow Reservoir (excluding water needed for testing purposes), the
Subdistrict shall be responsible for making the following payments:

6] Payment to the United States of charges as specified in Article 7 of
the 1990 Contract; and

(i)  Payment to the District of charges as specified in Article 8 of the
1990 Contract; and

(iii)  Payment to be used exclusively for the monitoring and
enhancement of that reach of the Colorado River between Granby Reservoir and Windy Gap
Reservoir as specified in Article 13(c) of this 2014 Contract.

(b) Following the date specified in Article 5(a) above, and for the remaining
term of this 2014 Contract the Subdistrict shall be responsible for making the following
payments:

@) Payment to the United States on or before December 31 of each
year of the components as further described in Article 6 of this 2014 Contract; and

(i)  Payment to the District of charges as specified in Article 7 of this
2014 Contract.
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(c) During that period specified in Article 5(a) above, the charges collected
shall be distributed by the United States in accordance with the policies, rules, regulations, and
statutes that govern the administration of the 1990 Contract. During that period specified in
Article 5(b) above, the charges collected pursuant to Articles 6(a) and 6(b) of this 2014 Contract
shall be credited to the Reclamation Fund after disbursing the District’s appropriate share
according to Article 22 of the Repayment Contract and Northern Colorado Water Conservancy
District v. United States, Case No. 07-637C (Ct. Cl.). The charges collected pursuant to Article
6(c) through 6(e) of this 2014 Contract shall be the sole property of the United States.

(d) The charges annually credited to the Reclamation Fund in accordance with
Article 5(¢) above, shall then be distributed as follows:

) The initial funds, equal to $84,525 or the total of the funds
received, whichever is less, shall be credited to the Reclamation Fund as a general credit, which
shall be deposited into the United States Treasury;

(ii)  One-half of the remaining amount credited to the Reclamation
Fund after debiting the amount specified in Article 5(d)(i) above, if any, shall be used by
Reclamation to address current or future Project MR&R costs. The use of these funds shall be at
the discretion of Reclamation and credited in accordance with Reclamation policy. Any MR&R
costs incurred by the United States for Joint Works purposes and paid for with funds available
under this subarticle shall be allocated in accordance with Article 7(d) of this 2014 Contract and
the Repayment Contract.

(iii)  One-half of the remaining amount credited to the Reclamation
Fund after debiting the amount specified in this Article 5(d)(i), if any, shall be deposited by

Reclamation in an account to be used to address current or future MR&R costs on any
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Reclamation water infrastructure. The use of these funds shall be at the discretion of
Reclamation and credited in accordance with Reclamation policy.

(e) All other revenues arising out of this 2014 Contract, including, among
others, those accruing from power generation derived from use of Subdistrict Water, but
excluding those arising pursuant to Articles 7(a), (b), (c), (d), and (e) of this 2014 Contract, shall

become the sole property of the United States.

CHARGES PAYABLE TO THE UNITED STATES

6. Charges described and required in this Article 6 shall be applicable only during

the period specified in Article 5(b) of this 2014 Contract.

(a) CHARGE FOR USE OF UNUSED CAPACITY
The charge pursuant to this Article 6(a) shall be $34.00 per acre-foot for Subdistrict Water
delivered to Subdistrict allottees or their designees on the East Slope of the Continental Divide
including deliveries to Chimney Hollow Reservoir. Beginning with the period specified in
Article 5(b) of this 2014 Contract, this charge will be annually increased by 1.79%, per the
attached Exhibit A, which is hereby made a part of this 2014 Contract. Subdistrict Water that is
first delivered to Chimney Hollow Reservoir and is subsequently delivered to allottees on the
East Slope either directly or by exchange or substitution shall only be required to pay the charge
pursuant to this Article at the time that Subdistrict Water is stored directly or by exchange in
Chimney Hollow Reservoir.

(b)  CHARGE FOR IN-LIEU WATER
This charge pursuant to this Article 6(b) shall be $34.00 per acre-foot for Project Water delivered
to Subdistrict allottees or their designees on the East Slope of the Continental Divide in

accordance with Article 9 of this 2014 Contract (In-Lieu Water). Beginning with the period
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specified in Article 5(b) of this 2014 Contract, this charge will be annually increased by 1.79%,
per the attached Exhibit A.

(¢)  PUMPING CHARGE
This charge pursuant to this Article 6(c) for each acre-foot of Subdistrict Water or In-Lieu Water
that shall be deemed as pumped through Farr, Flatiron, or Willow Creek Pumping Plants. The
charge will be based upon each individual Facility Energy Charge. The Facility Energy Charge
will be adjusted annually to reflect the current Loveland Area Project energy only firm power
rate for the current Fiscal Year. The total Facility Energy Charge for the Fiscal Year shall be
computed as the sum of the charges for each individual facility as follows:

(1) For Willow Creek Pumping Plant — an amount calculated by
multiplying (1) the acre-feet of Subdistrict Water introduced into Willow Creek Reservoir (net
after losses are assessed) less the acre-feet of any Subdistrict Water spilled from Willow Creek
Reservoir during the Fiscal Year, by (2) the Willow Creek Facility Energy Charge.

(i)  For Farr Pumping Plant — an amount calculated by multiplying (1)
the acre-feet of Subdistrict Water or In-Liecu Water delivered to the East Slope either directly or
by exchange during the Fiscal Year divided by 0.95, by (2) the Farr Facility Energy Charge.

(iii)  For Flatiron Pumping Plant — an amount calculated by multiplying
(1) the acre-feet of Subdistrict Water or In-Lieu Water delivered either directly or by exchange
from Carter Lake during the Fiscal Year divided by 0.95, by (2) the Flatiron Facility Energy
Charge.

(dy  POWER INTERFERENCE CHARGE
A charge pursuant to this Article 6(d) for each acre-foot of Project Water delivered directly into
Chimney Hollow Reservoir, or Skim Water that is displaced by the movement of Subdistrict

Water through the Project and that is deemed as bypassing the Pole Hill, Flatiron, or Big
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Thompson Power Plants as appropriate. The charge will be based upon each individual facility’s
per acre-foot generation factor and the Loveland Area Project composite (energy plus
transmission) firm power rate for the current Fiscal Year. The total Power Interference charge
for the Fiscal Year shall be computed as the sum of the charges for each individual facility as
follows:

1) For Pole Hill Power Plant — an amount calculated by multiplying
(1) the acre-feet of Skim Water that is displaced by the movement of Subdistrict Water through
the Project and that is deemed to have bypassed the Pole Hill Power Plant, by (2) a generation
factor of 0.70 MWh per acre-foot, by (3) the Loveland Area Project composite power rate for the
current Fiscal Year.

(i)  For Flatiron Power Plant — an amount calculated by multiplying (1)
the acre-feet of Skim Water that is displaced by the movement of Subdistrict Water through the
Project and that is deemed to have bypassed the Flatiron Power Plant plus the acre-feet of Project
Water physically delivered into Chimney Hollow Reservoir, by (2) a generation factor of 0.90
MWh per acre-foot, by (3) the Loveland Area Project composite power rate for the current Fiscal
Year.

(iii)  For Big Thompson Power Plant — an amount calculated by
multiplying (1) the acre-feet of Skim Water that is displaced by the movement of Subdistrict
Water through the Project and that is deemed to have bypassed the Big Thompson Power Plant,
by (2) a generation factor of 0.16 MWh per acre-foot, by (3) the Loveland Area Project
composite power rate for the current Fiscal Year.

(e) OM&R
An annual OM&R charge pursuant to this Article 6(e) for OM&R Costs of Joint Works (as

defined in the Repayment Contract) computed by dividing the OM&R Costs for the Fiscal Year
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by the total acre-feet of all water conveyed through the Adams Tunnel during the said Fiscal
Year and multiplying the quotient by the total acre-feet of Subdistrict Water delivered to
Chimney Hollow Reservoir either directly or by exchange from Granby Reservoir (divided by
0.95 to account for losses) plus the amount of Subdistrict Water delivered directly or by
exchange from Granby Reservoir through East Slope Project Works for the Subdistrict (divided
by 0.95 to account for losses) during that Fiscal Year, excluding Enhancement Water, but
including Project Water delivered in-lieu of Subdistrict Water pursuant to Article 9 of this 2014
Contract.

® No further arrangements and/or compensation, other than arrangements
and compensation provided for in this 2014 Contract or in amendments thereof as herein
provided, will be required to effect introduction, storage, conveyance, exchange, substitution,

and delivery of Subdistrict Water into, through, in, or from the Project System.

CHARGES PAYABLE TO THE DISTRICT

7. Charges described and required in this Article 7 shall be applicable only during
the period specified in Article 5(b) of this 2014 Contract.

The charges to be paid to the District for each Fiscal Year by the Subdistrict for
Subdistrict Water introduced, stored, conveyed, exchanged, substituted, or delivered either to
Chimney Hollow Reservoir or to Subdistrict allottees or their designees under the terms of this
2014 Contract, shall be the sum of the following:

(a) An Adams Tunnel conveyance charge calculated by dividing the total
acre-feet of water, excluding Enhancement Water, delivered for the Subdistrict by 0.95 and

multiplying the quotient by $0.25.
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(b)  An amount toward costs of the administration, OM&R of District Works
utilized for the introduction, storage, conveyance, exchange, substitution, and delivery of
Subdistrict Water. Such amount shall be computed by dividing said costs for the applicable
District Works for the Fiscal Year by the total acre-feet of all water conveyed through the
applicable District Works during the said Fiscal Year and multiplying the quotient by the total
acre-feet of Subdistrict Water delivered through the applicable District Works either directly or
by exchange, including Project Water delivered in-lieu of Subdistrict Water pursuant to Article 9
of this 2014 Contract.

() Any special service, amortization, or OM&R charges as may be required
to provide additional facilities needed to effect introduction or delivery of Subdistrict Water into
or from the Project System.

(d) The District and the United States jointly perform OM&R for the Joint
Works of the Project pursuant to the Repayment Contract. Annually, by November 1, the
District shall provide the United States their actual OM&R Costs incurred from the previous
Fiscal Year associated with the Joint Works of the Project as well as the District’s estimated
OM&R Costs for the upcoming Fiscal Year. The United States shall estimate and bill the
Subdistrict in advance pursuant to Article 6(e) of this 2014 Contract for the Subdistrict’s
proportionate share of OM&R Costs incurred by the United States and the District. The advance
payment will be adjusted annually for actual costs. The United States shall credit to the District
its proportionate share of the OM&R payment made to the United States by the Subdistrict on
the District’s bill due under the Repayment Contract. The United States’ and the District’s
proportionate share of the Subdistrict payment of OM&R Costs shall be in the same proportion
as the United States’ and the District’s incurred OM&R Costs for Joint Works in the applicable
year.
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(e) No further arrangements and/or compensation, other than arrangements
and compensation provided for in this 2014 Contract or in amendments thereof as herein
provided, will be required to effect introduction, storage, conveyance, exchange, substitution,

and delivery of Subdistrict Water into, through, in, or from the Project System.

DELIVERY, MEASUREMENT. AND ACCOUNTING

FOR SUBDISTRICT WATER

8. Consistent with and subject to the provisions of this 2014 Contract:

(a) Subdistrict Water may be considered to be available for delivery at any
delivery point in the Project System (including but not limited to Granby Dam, Willow Creek
Dam) and from Chimney Hollow Reservoir. Tracking or accounting for Subdistrict Water
through each delivery point in the Project Works and from Chimney Hollow Reservoir shall be
maintained at a level that allows for an accurate accounting of any account balances, losses,
spills and monetary charges.

(b) Subdistrict Water and Project Water may be delivered in place of each
other at any time and at any point within the Project System.

(c) Subdistrict Water may be introduced, stored, conveyed, exchanged,
substituted, and delivered into and from Project Works.

(d) Enhancement Water may be delivered from Granby Reservoir unless there
are physical constraints on such deliveries, in which case it may be delivered from Willow Creek
Reservoir.

(e) Exchanges or substitutions of Subdistrict and Project Water may include,

without limitation,
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@) Exchange or substitution between Granby Reservoir and Chimney
Hollow Reservoir as part of the Prepositioning operations;

(i)  Exchange or substitution between Granby Reservoir and Carter
Lake Reservoir, Horsetooth Reservoir, or other delivery points for delivery to the Subdistrict;

(iii)  Exchange or substitution between Chimney Hollow Reservoir and
Carter Lake Reservoir, Horsetooth Reservoir, or other delivery points for delivery to the
Subdistrict;

(iv)  Direct release from Chimney Hollow to the Project System for
delivery to the Subdistrict;

(v)  Exchange or substitution between Chimney Hollow Reservoir and
Granby Reservoir or Willow Creek Reservoir for delivery of Enhancement Water.

® Project Water may be directly released from Chimney Hollow Reservoir

to Project Works to meet Project purposes. The decision to make such releases will be made by
consensus of the Parties, provided that neither the District nor the Subdistrict will oppose a
Reclamation proposal for release of Project Water from Chimney Hollow Reservoir if that
proposal does not result in an unacceptable loss of Windy Gap Project yield or an additional
charge or expense to the Subdistrict related to Power Interference charges or other related

operational charges or expenses.

IN-LJEU WATER DELIVERIES

9. Project Water may be delivered in-lieu of Subdistrict Water and charged against
the Subdistrict’s account pursuant to Article 11 of this 2014 Contract and operating criteria
which were jointly developed by the District and the Subdistrict in December of 1991 and which

were approved by Reclamation on February 14, 1992. These operating criteria associated with

2014 Contract
22



the delivery of In-Lieu Water are entitled Criteria for Integrated Operations of the Colorado-Big
Thompson and Windy Gap Projects as attached as Exhibit F and by this reference made a part of

this 2014 Contract.

ADDITIONAL FACILITIES

10.  (a) The Subdistrict shall, at its own expense, construct such additional
facilities as may be needed for the introduction of Subdistrict Water into the Project Works, or to
deliver Subdistrict Water from the Project Works. All plans for construction and/or OM&R of
Subdistrict facilities that involve Project right-of-way and/or Project Works shall be submitted to
the Secretary and the District for review. The Secretary will determine whether to approve the
plans, construction and OM&R, prior to the Subdistrict undertaking such construction and
OM&R.

(b)  The Subdistrict shall provide, at its own expense, for the construction,
OM&R of such additional facilities as may be required by the United States and the Colorado
State Engineer for the measurement of Subdistrict Water introduced into or delivered from the
Project Works: Provided, That where such measurement can be accomplished by existing
facilities of the Project Works or District Works, such measurement will be provided without

additional cost to the Subdistrict.

ADDITIONAL REPORTING REQUIREMENTS

11.  The Secretary shall require the following reporting in addition to Article I of
Exhibit E of this 2014 Contract:
(a) The Subdistrict shall provide to the Secretary a water accounting of all

Subdistrict Water introduced into the Project System and the amount of Subdistrict Water
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delivered and the amount of Project Water in Chimney Hollow Reservoir. This accounting shall
be done on a daily time step and shall be provided when requested. This information shall
describe in acre-feet the total amount of Subdistrict and Project Water introduced and stored in
Chimney Hollow Reservoir, and the amount and delivery point of all Subdistrict Water deliveries
made from Project Works and Chimney Hollow Reservoir. The Subdistrict shall also annually
by January 31 provide a report that documents the daily water accounting information for the
preceding calendar year relevant to Subdistrict Water, including Enhancement Water.

(b)  The Subdistrict shall provide reports to the Secretary showing accounting

of Enhancement Water delivered to Middle Park or Grand County on a daily time step report.

LOSSES AND SPILLAGE

12. Subdistrict Water shall be subject to the following:
(a) Losses:

(i) 5% loss shall be charged on any Subdistrict Water introduced into
the Project System on the West Slope.

(ii) 5% loss shall be charged on any Subdistrict Water remaining in
storage in the Project System on the West Slope on March 31 of any calendar year, excluding all
Subdistrict Water introduced into the Project System in that calendar year.

(iii) 5% loss shall be charged on any Subdistrict Water delivered
through the Project System from the Project facilities on the West Slope either directly or by
exchange to either Chimney Hollow Reservoir or a Windy Gap allottee or its designee on the
East Slope.

(iv) 5% loss shall be charged on any Chimney Hollow Reservoir Water

directly introduced into and physically delivered through the Project System on the East Slope
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from Chimney Hollow Reservoir. If Subdistrict Water is released and directly delivered from
Chimney Hollow Reservoir to a Windy Gap allottee or its designee, the amount of Subdistrict
Water delivered at the Project delivery point shall equal the release made from Chimney Hollow
Reservoir for the delivery to the Windy Gap allottee or its designee multiplied by 0.95. This loss
will not be assessed if Chimney Hollow Reservoir Water or Project Water stored in Chimney
Hollow Reservoir is delivered from Project Facilities, by exchange.

(v)  No losses will be charged on Project Water stored in Chimney
Hollow Reservoir.

(b) Spillage:

@ Whenever the Secretary shall notify the Subdistrict that Project
storage or conveyance capacity occupied by Subdistrict Water is required for Project operations,
the Subdistrict, shall cause to be delivered or evacuated the required amount of Subdistrict Water
from the Project System. Such Subdistrict Water not so delivered or evacuated shall be subject
to spill.

(i)  If the Administrative Volume exceeds 465,568 acre-feet an
Administrative Spill will occur. The water spilled shall be considered Project Water.

(iii)  If the Administrative Volume is less than or equal to 465,568 acre-
feet and a Physical Spill occurs, the water spilled shall be accounted in the following order:

1. Subdistrict Water in Project Works on the West Slope that
is not Enhancement Water; then
2. Enhancement Water; then
3. Project Water.
(iv)  Subdistrict Water may be introduced into the Project System

during an Administrative Spill for immediate exchange to Chimney Hollow Reservoir as part of
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Prepositioning. It is expressly recognized that an Administrative Spill may occur at Granby
Reservoir as a result of Prepositioning or the storage of Project Water, by exchange, in Chimney
Hollow Reservoir. The Secretary may not approve the introduction of Subdistrict Water into the
Project System during an Administrative Spill if such introduction would increase the risk to

Project Works or public safety.

ENVIRONMENTAL COMPLIANCE AND COMMITMENTS

13.  Environmental Compliance:

(a) The Subdistrict shall comply with all mitigation measures and
environmental commitments identified in the April 28, 1981 Record of Decision for the Windy
Gap Project and the December 19, 2014 Record of Decision for the Windy Gap Firming Project,
attached as Exhibit B and hereby made a part of this 2014 Contract which set forth mitigation
measures and environmental commitments in connection with the Windy Gap Project and Windy
Gap Firming Proj éct. The Subdistrict shall submit to the Contracting Officer by January 31 of
each year a report, satisfactory to the Contracting Officer, which certifies progress in the
previous year regarding successful implementation of the mitigation measures and environmental
commitments in a timely manner.

(b) The Subdistrict shall be responsible for the costs of all current and future
compliance with National Environmental Policy Act (NEPA), Endangered Species Act, and
related environmental and cultural resource laws and regulations; mitigation measures; and
environmental commitments identified in the Windy Gap Project and Windy Gap Firming
Project Records of Decision and associated with the use of Project Unused Capacity identified in

this 2014 Contract.
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() The Subdistrict shall pay over the course of ten years, commencing with
the execution of this 2014 Contract, no less than $1,500,000 to be used exclusively for the
monitoring and enhancement of that reach of the Colorado River between Granby Reservoir and
Windy Gap Reservoir. Payment of this amount will be in accordance with a schedule submitted
by the Subdistrict at the time of execution of this 2014 Contract. Of the total $1,500,000
payment, no less than $250,000 shall be paid within the period described in Article 5(a) of this
2014 Contract. The funds will be contributed directly to and used in the Learning by Doing
Cooperative Effort. Reclamation may participate in one or more committees in the Learning by
Doing Cooperative effort.

(d) The failure to comply with this Article may be cause for suspending water
deliveries in whole or in part or termination of this 2014 Contract. The United States shall
provide the Subdistrict written notice which specifies with particularity the claimed failure by the
Subdistrict to comply with this Article. The Subdistrict and Reclamation shall meet and confer
as soon as reasonably possible to determine what action, if any, is needed by the Subdistrict. If
after 60 days from the date of such notice the Subdistrict has not come into compliance or made
arrangements to come into compliance with this Article, the United States may suspend delivery
of Subdistrict Water or the delivery of Chimney Hollow Reservoir Water either directly or by
exchange, in whole or in part, until the Subdistrict is in compliance. If, after 60 days from the
initial date of suspension of delivery of Subdistrict Water or Chimney Hollow Reservoir Water
the Subdistrict has not come into compliance, or has not made arrangements to come into
compliance with this Article, the United States may terminate this 2014 Contract in accordance

with Article 19.
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PERMITS AND APPROVALS

14. (a) The Subdistrict must obtain all Federal, State, and local permits,
approvals, and licenses (“Permits and Approvals”) for the construction, implementation, and
operation of the Windy Gap Firming Project that are required at the time of execution of this
2014 Contract.

(b)  The Subdistrict must maintain all Permits and Approvals required by
Article 14(a) above.

(c) The Subdistrict shall, on an annual basis, confirm that the Permits and
Approvals required by Article 14(a) above, remain in place and that there is no litigation
involving such Permits and Approvals that could lead to termination of the Permits and
Approvals.

(d)  Iflitigation regarding the Permits and Approvals required by Article 14(a)
above, extends beyond 3 years and the Subdistrict is not providing the environmental benefits
contemplated by the Permits and Approvals required by Article 14(a) above, the United States
may request that the Subdistrict and the United States meet and confer for the purpose of
identifying mutually agreeable measures until the litigation is resolved. If the Subdistrict and
United States cannot agree on mutually agreeable measures, the United States may suspend
Prepositioning until the litigation is resolved.

(e) If there is a final judicial determination, not subject to appeal, that a
Permit or Approval required by Article 14(a) above, is terminated, and if the Subdistrict is not
providing the environmental benefits contemplated by the terminated Permit or Approval, the
United States may notify the Subdistrict that additional environmental measures may be required
to provide a comparable in scope and cost, but not additional level of environmental benefit. If

after 60 calendar days from the date of such notice the Subdistrict has not agreed to provide a
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comparable, in scope and cost, but not additional level of environmental benefit, the United
States may suspend delivery of Subdistrict Water or the delivery of Chimney Hollow Reservoir
Water either directly or by exchange, in whole or in part, until the Subdistrict is in compliance.
If, after 60 calendar days from the date of suspension of delivery of Subdistrict Water or
Chimney Hollow Reservoir Water the Subdistrict has not come into material compliance with
the requirements of this Article 14(e), the United States may terminate this 2014 Contract at any
time upon 60 calendar days advance notice in wriﬁng to the Subdistrict.

® This Article 14 does not affect the review described in Article 3 of this

2014 Contract.

OTHER IDENTIFIED AGREEMENTS

15. (@ The Subdistrict has entered into the following agreements with non-
federal parties, which are not incorporated within this 2014 Contract (the “Other Identified
Agreements”) but are listed in Exhibit C.

(b) The Subdistrict shall, on an annual basis, confirm that the Other Identified
Agreements are in existence and that there is no litigation regarding the validity or enforcement
of the Other Identified Agreements.

() If litigation regarding the Other Identified Agreements extends beyond 3
years and the Subdistrict is not providing the environmental benefits contemplated by the Other
Identified Agreements the United States may request that the Subdistrict and the United States
meet and confer for the purpose of identifying mutually agreeable measures until the litigation is
completed. If the Subdistrict and United States cannot agree on mutually agreeable measures,

the United States may suspend Prepositioning until the litigation is completed.
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(d)  Ifthere is a final judicial determination, not subject to appeal, that the
Subdistrict is in violation of the Other Identified Agreements, and if the Subdistrict is not
providing the environmental benefits contemplated by the Other Identified Agreements, the
United States may notify the Subdistrict that additional environmental measures may be required
to provide a comparable, in scope and cost, but not additional level of environmental benefit. If
after 60 calendar days from the date of such notice the Subdistrict has not agreed to provide a
comparable, in scope and cost, but not additional level of environmental benefit, the United
States may suspend delivery of Subdistrict Water or the delivery of Chimney Hollow Reservoir
Water either directly or by exchange, in whole or in part, until the Subdistrict is in compliance.
If, after 60 calendar days from the date of suspension of delivery of Subdistrict Water or
Chimney Hollow Reservoir Water the Subdistrict has not come into material compliance with
the reciuirernents of this sub-article, the United States may terminate this 2014 Contract at any
time upon 60 calendar days advance notice in writing to the Subdistrict.

(e) If Chimney Hollow Reservoir is not operational during any period of this
2014 Contract subsequent to the date defined in Article 5(a), the Subdistrict shall provide the
environmental measures identified in Exhibit D during any such period.

® Regardless of provisions in this Article 15 to the contrary, the Subdistrict
shall not be required to implement any environmental measure or other requirement of an Other
Identified Agreement if the Subdistrict is prevented from performing a requirement of an Other
Identified Agreement or from implementing an environmental measure as the result of the
actions of a person or entity that is not a Party to.this 2014 Contract. If the Subdistrict is
prevented from performing a requirement of an Other Identified Agreement or from
implementing an environmental measure as the result of the actions of a person or entity that is

not a Party to this 2014 Contract, then the Subdistrict shall notify the Secretary, and the
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Subdistrict and the Secretary will meet and confer to determine if an alternate, mutually
acceptable environmental measure, comparable in scope and cost, but not additional level of
environmental benefit, is available. If the Subdistrict and the Secretary do not agree on an
alternate environmental measure, comparable in scope and cost, but not additional level of
environmental benefit, then the Secretary may notify the Subdistrict that additional
environmental measures may be required to provide a comparable in scope and cost, but not
additional level of environmental benefit. If after 60 calendar days from the date of such notice
the Subdistrict has not agreed to provide the comparable, in scope and cost, but not additional
level of environmental benefit, the United States may suspend delivery of Subdistrict Water or
the delivery of Chimney Hollow Reservoir Water either directly or by exchange, in whole or in
part, until the Subdistrict is in compliance. If, after 60 calendar days from the date of suspension
of delivery of Subdistrict Water or Chimney Hollow Reservoir Water the Subdistrict has not
come into material compliance with the requirements of this Article 15(f), the United States may

terminate this 2014 Contract at any time upon 60 calendar days advance notice in writing to the

Subdistrict.
() This Article 15 does not affect the review described in Article 3 of this
2014 Contract.
LIMITATION ON RIGHTS OF SUBDISTRICT
16. In addition to all the other terms, conditions and covenants contained within this

2014 Contract, it is specifically understood and agreed by and between the Parties hereto, that
the rights of the Subdistrict hereunder are subject to the following terms, conditions and
limitations, to all intents and purposes as though set forth verbatim herein, and made a part

hereof by reference to wit:
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(a) All the provisions of Section 13(c) of the Boulder Canyon Project Act,
approved December 21, 1928 (45 Stat. 1057).

(b)  The provisions of Section 14 of the Colorado River Storage Project Act,
approved April 11, 1956 (70 Stat. 105).

() The terms and provisions of the Repayment Contract, including

supplements and amendments thereof, dated July 5, 1938, between the United States and the

District.
(d)  The provisions of Section 14 of the 1939 Reclamation Act.
WATER RIGHTS ASSOCIATED WITH THE WINDY GAP PROJECT
7.  (a) The Subdistrict agrees to coordinate with Reclamation on all legal matters

involving the Windy Gap Water Rights, specifically including all matters relating to water rights
and water rights administration of the Windy Gap Water Rights. For purposes of this Article,
coordination shall include, but not be limited to, sharing in advance copies of any proposed
filings in the Colorado Water Court with Reclamation and providing Reclamation an opportunity
to comment.

(b)  The Secretary has determined that Prepositioning is consistent with
applicable federal law. However, should a court conclude that Prepositioning is not consistent
with applicable law, future Windy Gap Firming Project operations shall not include
Prepositioning unless the appropriate authority is obtained by the Subdistrict. The Secretary
shall have no obligation to obtain any such authorizations.

(c) The Subdistrict agrees that it will include in its Application to amend the

water rights for the Windy Gap Project the following language: “The Subdistrict requests that
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any decree entered in this case provide that ‘Nothing herein shall modify, affect, or otherwise

change the [Blue River Decree].”

NO EFFECT ON REPAYMENT CONTRACT

18.  This 2014 Contract shall not modify or amend the Repayment Contract in any
respect. This 2014 Contract shall not be a basis for any direct or indirect interpretation or
construction of any provision of the Repayment Contract for any purpose. This 2014 Contract
does not establish any factual or legal precedent, concession, or determination by the District or
the United States regarding the Repayment Contract. The United States and the District do not,
by virtue of this 2014 Contract, waive or relinquish any legal or factual position regarding the

Repayment Contract.

RIGHT OF THE UNITED STATES TO TERMINATE FOR MATERIAL

NON-COMPLIANCE

19.  Except as expressly provided in this 2014 Contract, in the event of material non-
compliance by the Subdistrict with this 2014 Contract, the United States shall provide the
Subdistrict with written notice, which specifies with particularity the claimed failure by the
Subdistrict. The Subdistrict and the United States shall meet and confer as soon as reasonably
possible to determine what action, if any, is needed by the Subdistrict to correct any material
non-compliance with this 2014 Contract. If after 60 calendar days from the date of such notice
the Subdistrict has not come into compliance or made arrangements to come into compliance
with the material terms and conditions of this 2014 Contract, the United States may suspend
delivery of Subdistrict Water or the delivery of Chimney Hollow Reservoir Water either directly

or by exchange, in whole or in part, until the Subdistrict is in compliance. If, after 60 days from
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the date of suspension of delivery of Subdistrict Water or Chimney Hollow Reservoir Water the
Subdistrict has not come into material compliance, or has not made arrangements to come into
material compliance with this 2014 Contract, the United States may terminate this 2014 Contract

at any time upon 60 calendar days advance notice in writing to the Subdistrict.

DISPOSITION OF FUNDS UPON TERMINATION

20.  Ifthis 2014 Contract is terminated at any time pursuant to Article 19 of this 2014
Contract, and at the time of termination, the Subdistrict has on deposit with the United States and
the District funds which are in excess of charges for any water released for, or to be delivered to,
the Subdistrict up to the date of termination, any such excess funds will be promptly refunded by
the United States and the District to the Subdistrict: Provided, however, that if the termination is
for any cause other than as set forth in Article 19 of this 2014 Contract, any unused funds on
deposit with the United States or the District will be retained by the United States and the
District to be applied by the United States and the District on any damages incurred by the
United States or the District by reason of the failure of the Subdistrict to comply with the terms

of this 2014 Contract.

LIABILITY OF THE SUBDISTRICT FOR THE UNITED STATES

2.  (a) The Subdistrict agrees, to the extent allowed by law, to indemnify the
United States and all of its representatives from all damages resulting from suits, actions or
claims of any character brought on account of any injury to any person or property arising out of
any act, omission, neglect, or misconduct in the manner or method of performing any
construction, care, operation, maintenance, supervision, examination, inspection, or other duties

of the Subdistrict or the United States concerning the Chimney Hollow Reservoir, the Windy
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Gap Project and the Windy Gap Firming Project regardless of who performs those duties.
Provided, however, that the Subdistrict does not waive its rights and protections under the
Colorado Governmental Immunities Act, C.R.S. § 24-10-101, et seq., as amended, or similar or
successor statutes. The Subdistrict does not agree to indemnify the United States for any
damages arising from intentional torts or malicious actions committed by employees of the
United States. Nothing in this Article limits the rights of the Subdistrict to performance of the
terms of this 2014 Contract that may be available under applicable Federal law.

(b) The Subdistrict has provided liability insurance to Reclamation evidenced
by an ACORD Certificate dated April 24, 2014. The Subdistrict will reauthorize the same or
similar liability insurance each year unless insurance is either not available or not
affordable. Affordability shall be determined in the Subdistrict’s sole discretion. In the event
similar insurance is not reauthorized and if the Subdistrict is unable or unwilling to provide
equivalent protection, the Subdistrict shall provide written notice to Reclamation, and the Parties
shall thereafter meet and confer to seek a mutually acceptable alternative. No other Article of
this 2014 Contract is reopened upon occurrence of such event, unless the Parties mutually agree

otherwise.

SEVERABILITY

22. (a) In the event that any one or more of the provisions contained herein shall,
for any reason, be held to be invalid, illegal or unenforceable in any respect, such invalidity,
illegality or unenforceability shall not affect any other provisions of this 2014 Contract, but this
2014 Contract shall be construed as if such invalid, illegal or unenforceable provisions had never
been contained herein, unless the deletion of such provision or provisions would result in such a

material change so as to cause the fundamental benefits afforded the Parties by this
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2014 Contract to become unavailable or materially altered. If the deletion of such provision or
provisions of this 2014 Contract is a material change, the Parties will meet and discuss potential
amendments to the 2014 Contract, in accordance with applicable law and policy, to address such
material change.

(b) If this 2014 Contract is found invalid by a court of competent jurisdiction,
then the 1990 Contract shall remain enforceable, in accordance with its provisions, including but

not limited to the term of the 1990 Contract.

NOT ENFORCEABLE BY NON-PARTIES

23. This 2014 Contract does not confer, and is not intended to confer, any benefit,

right, or remedy to persons or entities not party to this 2014 Contract.

NO MODIFICATION OF AGREEMENTS
24.  This 2014 Contract in no way modifies, or affects the enforcement of, any
contracts, agreements, intergovernmental agreements, or any other contractual obligations of the

Subdistrict or the District with entities which are not a party to this 2014 Contract.

PROTECTION OF WATER AND AIR QUALITY

25.  (a) This 2014 Contract shall not modify, amend, or change in any respect
Supplement No. 10 to the Repayment Contract, dated October 23, 2013, titled “Supplement of
Contract Between The United States of America And The Northern Colorado Water

Conservancy District For Addressing Commitments Associated With Meeting The Grand Lake

Clarity Standard,” which is incorporated within this 2014 Contract. Provided, That the United

States does not warrant the quality of the water delivered to the Subdistrict and is under no
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obligation to furnish or construct water treatment facilities to maintain or improve the quality of
water delivered to the Subdistrict.

(b)  The Subdistrict shall comply with all applicable water and air pollution
laws and regulations of the United States and the State of Colorado; and shall obtain pursuant to
Axticle 14(a) of this 2014 Contract, all required permits or approvals from the appropriate
Federal, State, or local authorities necessary for the delivery of water by the Subdistrict.

(©) This Article shall not affect or alter any legal obligations of the Secretary

to provide drainage or other discharge services.

STANDARD CONTRACT ARTICLES

26.  The standard contract articles applicable to this 2014 Contract are listed below.
The full text of these standard articles is attached as Exhibit E and is hereby made a part of this
2014 Contract by this reference.

A. Charges for Delinquent Payments

B. General Obligation — Benefits Conditioned Upon Payment

C. Confirmation of the 2014 Contract

D. Notices

E. Contingent of Appropriation or Allotment of Funds

F. Officials Not to Benefit

G. Changes in Subdistrict’s Organization

H. Assignment Limited — Successors and Assigns Obligated
L. Books, Records and Reports

J. Equal Employment Opportunity

K. Compliance with Civil Rights Law and Regulations
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L. Certification of Nonsegregated Facilities

M. Medium for Transmitting Payments

N. Contract Drafting Considerations

IN WITNESS WHEREOF, the parties hereto have executed this 2014 Contract as of the

day and year first above written.

Attest: F’f"%mm wim:m:@:a
Secretary _ crtehe > L4800

NORTHERN COLORADO WATER
CONSERVANCY DISTRICT

(Seal)

Attest: _ ER1e LS, Ulieicroml)
Secretary ”“%@ﬁu Lo a0

MUNICIPAL SUBDISTRICT,
NORTHERN COLORADO WATER
CONSERVANCY DISTRICT

(Seal)

THE UNITED STATES OF AMERICA

T 7
WWM éﬁ "g‘“:t.‘,éf’fuww
Michael J. Ryan
Regional Director
Great Plains Region
Bureau of Reclamation

NORTHERN COLORADO WATER
CONSERVANCY DISTRICT

By
Mike Applegate
President and Chairman of the Board

MUNICIPAL SUBDISTRICT,
NORTHERN COLORADO WATER
CONSERVANCY DISTRICT

Dennis R. Yanchuna”
President and Chairman of the Board
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Contract No. 15XX650003

EXHIBIT A

ANNUAL CHARGES FOR USE OF EXCESS CAPACITY AND IN-LIEU WATER

Articles 6(a) and 6(b) of the 2014 Contract

Article 5(a) of the 2014 Contract, allows the Subdistrict to make payments in the same
amount as the 1990 Contract for the earlier of (1) five years from the effective date of this
2014 Contract or (2) the date that water is first stored in Chimney Hollow Reservoir
(excluding water needed for testing purposes). This table assumes that option (1) is the
earlier of the two and therefore, the charges as established in Article 6(a) and 6(b) begin
in year annual 2019 (5 years from the effective date of this 2014 Contract). If Chimney
Hollow Reservoir is available to store water within the next five years then this Exhibit

shall be superseded and replaced.
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Contract No. 15XX650003
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Contract No. 15XX650003

EXHIBIT B

RECORD OF DECISION FOR THE WINDY GAP PROJECT AND THE RECORD OF

DECISION FOR THE WINDY GAP FIRMING PROJECT

Record of becision

I. introduction

This document is & concise public record of the Department of the Interior's
decision associated with the Windy Gap Project, CLolorado, covered in the

Colorado-Big Thowpson/Windy Gap Projects Final Environmentsl Statement
{FES B1-20}.

The decision is whether or not to approve the use of the Colorado-Big
Thompson Project carriage facilities to transport Windy Gap Project water
in compliance with article 12 of the carriage contract (No. 14-06-700-7497
dated October 3, 1973} among the United States, the Municipal Subdistrict
of the Horthern Colorade Water Conservancy District {subdistrict), and the
Northern Colorado Water Conservancy Districr.

Article 12 stipulates that environmental impscts must be assessed before
Windy Bap Project water {developed and managed by the subdistrict) can be
conveyed through the Bureau of Reclamation's Colorado-Big Thompson Project.

tt. Description of Alternatives
A. Viable Alternatives

1. HNo Action {includes conlinued operation of the Colorado-Big
Thompson Project}).

No Action would consist of continuation of the present water supplies for

the Windy Gap service ares (cities of Estes Park, Boulder, Loveland, Longmont,
and Greeley; and Platte River Power Authority). The projected water supply
annual shortfall of 32,400 acre~feet would probably be partially met by

the conversion of water use on approximately 15,000 acres of agricultural
lands to municipal and industrial uses. More stringent water use

restrictions would be implemented in the service area.

2. Windy Gap Project: Preferrved Alternative

The Windy Gap Project would divert a long teérm annual average of
about 56,000 acre-feet from the Upper Colorade River Basin near Granby,
tolorado. The diverted water would be pumped from the West Slope-through
tolorado~Big Thompson Project facifities to the East Slope cities of
Estes Park, Boulder, Longmont, Greeley, Loveland, and Platte River Power
Aethority. The project has been plenned and would be constructed and
operated by the Hunicipal Subdistrict of the Horthern Colorado Water
Conservancy District.

The project consists of a diversion dam 27 feet high, a reservoir with
about [22 surface acres, a 600 ft3/s pumping plont, snd a pipeline about
31,000 feet long.
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§. Alternatives Considered But Not Selected

1. Water conservation and manayement
2. Alternative water supplies
3+ Alternative project features

{11 Environmentally Preferrable Alternative

The environmentally preferred alternative in this case differs depending
upon the affected ares. West Slope interests consider No Action the best
alternative as opposed to East Slope interests who prefer Windy Gap.
Without Windy Gap the West Slope would be spared the water depletions
caused by the project and other localized impacts caused by construction
of the diversion and appurtenant facilities. On the other hand, the

East Slope would experience an accelerated conversion of water use on
agricultucal lands (o municipal and industrial uses and more fntense
restrictions of exisiing water use.

V. important Factors Which Should Be Considered for Each Alternative

With a No Action alternative the water supply needs of the Windy Gap
service area would probably be met by some combination of conversion of
agricultural water rights and severe water use restrictions. Up to
15,000 acres of agricultural land in and around the service area would
need to be converted in order to partially meet the projected "shortfall"
of 32,400 acre-feet annually by the year 2000, It is currently the
State of Colorado's policy to avoid agricultural water rights conversion
whenever possible, and the clties within the service ares already have
water conservation programs In effect. None-of the environmental impacts
summarized in Table 11-10 of the FES would occur with a Ho Actien
scenario,

With the Mindy Gap Project agricultural water right conversion to municipal
and indostrial use would he slowed considerahly and the projected

(year 2000) water needs of the service area would be satisfied. An
additional net annual average of B8 million kilowatts of energy would

be generated by conveying an annual average of 56,000 acre-feet of water
through the Colorado-Big Thompson Project. As indicated in Teble 11-10

of the FES, there woiilld be some residual impacts due to construction and
operation of the Windy Gap Project; however, there will be no long-term
significant impacts because of substantial mitigation commitments by the
subdistrict.

V. Adoption -of Mitigation Measures

The Supreme Court of Colorado overruled the Water Lourt which granted a
conditional water right to the subdistrict to divert water for the
Windy Gap Project. The Supreme Court found that a conditional water
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right could not be granted until the subdistrict delines & plan to
adequately mitigate the potential harm to prospective water use within
the Upper Colorado River Basin. Subsequently, the subdistrict entered
into agreements with varipus interests to wmitigate potential damage from
Windy Gap's diversion,

Attachments | and 2 of the FES include agreements among the subdistrict
and parties affected by the project. These agreements stipulate measures
which will substantially reduce the environmental and socioeconomic
impacts of the project. Many olher commiiments are itemized in the
applications which the subdistrict has made to the Forest Service,

Bureau of Land Management (BLM), and the Corps of Engineers in order to
acquire the riecessary permits and/or easements (o construct and operate
project features associated with lands and programs which they administer.

The following major mitigation measures hove been agreed to by the
subdistrict: {1} sbout 11,000 acre-feet of the average annual project
yield of 56,000 acre~feet will be commited to maintain minimum M'instream'
flows (2) existing and some future water rights will be prolected;

{3) disturbed soil and vegetation will be reclaimed; (4] various
commitments by lhe subdistrict to West Slope interests will protect
prospective West Slope uses of Colorado River water; and {5} threatened
and endangered flsh will be protected by resolution of the subdistrict

to provide certain conservation measures.

Vi, Monitoring and Enforcement of Mitigation Commiiments

The Windy Gap Project is not a Federal project. Therefore, control of
moni toring and enforcement of Federal concerns associated with Windy Bap
vust be handled indirectly in most cases.

Federal regulations for which the subdistrict are responsible are the
requirements for permits and easements to use BLM and Forest Service
lands: a dredge and fill permit issved by the Corps of Engincers; and a
contract for water conveyance through Bureau of Reclamation factliities.

{n addition, the subdisirict has agreed to mitigation of projeéct water
depletions in order to protect West Slope water users, threatened and
endangered Fish, aquatic biota, and others.

The subdistrict, in cooperation with West Slape interests {e.q., ranchers,
local governments, etc.), the BLM, Forest Service, Fish and Wildlife
Service, Colorado Division of Wildlife, Corps of Engineers, Bureau of
fieclamation, and others have integreated monitoring and enforcement af
Federal regulatory requirements and mitigation commi trents into contract
specifications and operating plans for the project.

The subdistriet's construction inspectors and management persoanel will
accure enforcement of these specifications and plans.
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Compliance with article 12 of the carriage contract has been accompli:
and use of the Colorado<Big Thompson carriage facilities in accordanc
with contract 14-06-700-7497 is hereby:

Approved: [{ i . M;

Regional Director
Bureau of Reclamation
Lower Hissoiri Region

pate:  JUN 12 1961
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Mission Statements

U.S. Department of the Interior
Protecting America’s Great Outdoors and Powering Our Future

The U.S. Department of the Interior protects America’s natural
resources and heritage, honors our cultures and tribal communities,
and supplies the energy to power our future.

Bureau of Reclamation

To manage, develop, and protect water and related resources in an
environmentally and economically sound manner in the interest of
the American public.
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Introduction

This Record of Decision for the proposed Windy Gap Firming Project (WGFP) in north central
Colorado is prepared in accordance with the procedural requirements of the Council on
Environmental Quality (CEQ) regulations’ for the National Environmental Policy Act (NEPA) of
1969 (as amended). This Record of Decision is a concise public record of the Bureau of
Reclamation’s (Reclamation) decision regarding the proposed project. A Record of Decision is
prepared at the end of an environmental impact statement (EIS) process and applies to actions for
which the EIS has been prepared. Reclamation completed the Final EIS for the WGFP (FES 11-
29) in December 2011. By regulation, a Record of Decision cannot be finalized until at least 30
days after the Environmental Protection Agency publishes a notice in the Federal Register stating
the Final EIS was filed. The Environmental Protection Agency’s notice was published on
December 9, 2011.

Reclamation was the lead federal agency for preparation of the Final EIS. Cooperating agencies®
include the U.S. Army Corps of Engineers, Western Area Power Administration, and Grand
County, Colorado. The Regional Director of Reclamation’s Great Plains Region is the responsible
federal official for the Final EIS and Record of Decision.

The proposed WGFP is a collaborative effort among multiple water providers and users
(Participants) represented by the Municipal Subdistrict, Northern Colorado Water Conservancy
District (Subdistrict). The proposed WGFP would entail construction of a new water storage
reservoir that would provide more reliable water deliveries to Front Range and West Slope
communities and industry. The project would add water storage and related facilities to the
Subdistrict’s existing Windy Gap Project to enable delivery of a firm annual yield of about 30,000
acre-feet to project Participants. The proposal includes construction of new reservoir facilities for
storing Windy Gap water. The nature and scope of Reclamation’s decisions are described in this
Record of Decision.

This Record of Decision is the capstone of the decision-making process that signals completion of
the contract negotiation process; extensive planning and coordination between the proponent,
communities, the State of Colorado, and federal agencies; project-related determinations; and
other activities that resulted in clearly described federal actions, agreements and commitments for
this project.

! Council on Environmental Quality Regulations For Implementing The Procedural Provisions Of The National
Environmental Policy Act, 40 CFR Parts 1500-1508.
%40 CFR 1501.6
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Project Background and Brief Summary

The Windy Gap Project, owned and operated by the Subdistrict, was completed in 1985. Windy
Gap Project water is conveyed through Reclamation’s Colorado-Big Thompson (C-BT) Project
facilities through an existing Windy Gap contract with the Subdistrict and the Northern Colorado
Water Conservancy District (District). The Windy Gap Project was originally planned to divert an
estimated long-term annual average of 56,000 acre feet (AF) of water from the Colorado River.
The Windy Gap Project has not provided the expected yield due to its junior water rights, periodic
lack of unused capacity (conveyance and storage) in the C-BT Project, and demands to date not
requiring the full yield of the Windy Gap Project. The Subdistrict concluded that the firm yield
(the amount it can guarantee annually) of the Windy Gap Project is actually zero because it is
unable to deliver Windy Gap water to Colorado’s Front Range community Participants, or the
Middle Park Water Conservancy District, in all years. In addition, the existing Windy Gap Project
is not able to provide annual carry-over water storage for the Middle Park Water Conservancy
District on the West Slope.

Because of the deficiency in water deliveries and lack of storage, the Windy Gap Project
Participants and Middle Park Water Conservancy District have not been able to fully rely on
Windy Gap Project water for meeting a portion of their annual water demand. As a result, the
Participants, working through the Subdistrict, initiated the proposed WGFP, which would firm all
or a portion of their individual Windy Gap Project water allotment units to meet a portion of
existing and future municipal and industrial water requirements. The Middle Park Water
Conservancy District, an original Participant in the Windy Gap Firming Project, separately
negotiated an agreement with the Subdistrict to assure approximately 2,300 acre feet of the Windy
Gap Project water supplies provided to it by the Subdistrict will be firmed, hence improving the
reliability of its Windy Gap water supply for users in Grand and Summit counties, Colorado.

NEPA Process

Several methods were used to inform the public and solicit comments, including public meetings
in July 2003, publication of a Notice of Intent in the Federal Register on September 8, 2003, and
distribution of a scoping announcement in September 2003 prior to three public scoping meetings
in Granby, Loveland, and Lyons, Colorado. An agency scoping meeting was also held to gather
input from federal, state, and local government agencies. Reclamation received about 160 written
submissions during the scoping period on a broad range of potential issues. More information on
the public involvement process is included in Final EIS Chapter 4 Consultation and Coordination.

Completion of the Draft EIS was announced in the Federal Register (73 FR 50999) and made
available to the public for a 60-day comment period from August 29, 2008 to October 28, 2008. A
compact disc of the entire Draft EIS and a hard copy of the Executive Summary were sent to more
than 650 individuals, entities, and agencies. Also, the Draft EIS was posted on Reclamation’s
website and hard copies were made available upon request, and at identified libraries and
Reclamation offices. During the comment period, Reclamation held two open house/public
hearings to provide an opportunity for the public to learn more about the alternative actions and
formally comment on the Draft EIS. Notice of the public hearings was included with the
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distribution of the Draft EIS and publication in local and regional media outlets. Public hearings
were held in Loveland on October 7, 2008 and the Town of Granby on October 9, 2008.

Requests were made to extend the 60-day comment period. The comment period was extended
until December 29, 2008, providing a total of 122 days. During that time, Reclamation received
1,150 letters, comment forms, and recorded oral and written statements made at two public
hearings. Written and oral comments were received from 65 government agencies and officials,
18 organizations, 44 businesses, and 1,026 individuals.

Reclamation reviewed and considered all of the comments received on the Draft EIS. Responses
to substantive comments are included in Volume 2 — Appendix F of the Final EIS.

Reclamation completed the Final EIS for the WGFP (FES 11-29) in December 2011. The
Environmental Protection Agency’s Notice of Availability for the Final EIS was published in the
Federal Register on December 9, 2011.

In November 2012 Reclamation issued the WGFP Final EIS Errata Sheet and a Supplemental
Information Report. The Errata Sheet disclosed corrections to the Final EIS that were discovered
internally or through public comments after release of the document. The majority of the
corrections were minor; one correction involved new information regarding protocol to calculate
the Colorado Multiple Metric Index for assessment of aquatic invertebrates. A previous version of
the Multiple Metric Index protocol was used for the Final EIS analysis. The Multiple Metric
Index was subsequently calculated using the most current protocol, analyzed for differences in
effects, and documented in the Supplemental Information Report. The Supplemental Information
Report concluded that the updated Multiple Metric Index values did not substantially change the
analysis or findings in the WGFP Final EIS.

Information on the project purpose and need, alternatives, environmental consequences, and
mitigation®/environmental commitments contained in this Record of Decision is summarized from
the Final EIS and associated documents (Fish and Wildlife Mitigation Plan [incorporated into the
Final EIS], Errata Sheet, and Supplemental Information Report) consistent with NEPA
Regulations’. The Decision Rationale section of this Record of Decision considers information in
the Final EIS and associated documents along with information from other relevant sources”, such
as other commitments made by the Subdistrict, determinations about the WGFP’s consistency
with Senate Document No. 80 and Section 14 of the 1939 Reclamation Project Act, and views of
other agencies with jurisdiction.

% 40 CFR 1508.20 defines mitigation as: avoiding the impact altogether by not taking a certain action or parts of an
action; minimizing impacts by limiting the degree or magnitude of the action and its implementation; rectifying the
impact by repairing, rehabilitating, or restoring the affected environment; reducing or eliminating the impact over
time by preservation and maintenance operations during the life of the action, and; compensating for the impact by
replacing or providing substitute resources or environments.

* 40 CFR 1505.2(b).

3 40 CFR 1505.2(b).
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Final EIS Purpose and Need for the Windy Gap
Firming Project

The Final EIS, completed in December 2011 contained the following purpose and need for the
WGEFP, “The purpose of the WGFP is to deliver a firm annual yield of about 30,000 AF of water
from the existing Windy Gap Project to meet a portion of the water deliveries anticipated from the
original Windy Gap Project and to provide up to 3,000 AF of storage to firm water deliveries for
the MPWCD. Firm water deliveries from the Windy Gap Project are needed to meet a portion of
the existing and future demands of the Participants™ (Final EIS p 1-4).

Alternatives Considered |n Detail in the Final
EIS

Issues derived from scoping and public involvement and extensive screening of more than 170
different alternatives using NEPA criteria and Clean Water Act Section 404(b)(1) guidelines (in
cooperation with the Corps), led to the development of four action alternatives and the No Action
Alternative ®. The alternative development process is described in detail in the Final EIS, Chapter
2. The five alternatives analyzed in detail are presented below.

No Action Alternative

A No Action Alternative is required under NEPA.” This alternative consists of continuation of
operations under existing agreements between Reclamation and the Subdistrict for conveyance of
Windy Gap Project water through C-BT Project facilities and the reasonably foreseeable
enlargement of Ralph Price Reservoir by the City of Longmont. The No Action Alternative
defines what Participants are expected to do if Reclamation does not approve any of the action
alternatives. Under the No Action Alternative, Participants would maximize delivery of Windy
Gap water according to their demand, water rights, availability of storage in Granby Reservoir,
and existing Adams Tunnel conveyance constraints. The City of Longmont has preliminarily
evaluated the enlargement of Ralph Price Reservoir by raising the dam and increasing storage
capacity by 13,000 AF. Participants that do not have a currently defined storage option would
take delivery of Windy Gap water whenever it is available within the capacity of their existing
water systems and delivery points under the terms of the existing contract between Reclamation,
the Subdistrict, and the District. In the future, due to increased demands, Windy Gap diversions
would increase regardless of whether or not one of the action alternatives is implemented.
Construction costs were estimated to be $31,000,000 (in 2005 dollars) with no change in annual
operations and maintenance costs from existing conditions.

¢ 40 CFR 1502.14. In addition, this term includes alternatives that are technically and economically practical or
feasible and meet the purpose and need of the proposed action (46 CFR 46.420(b)).
7 40 CFR 1502.14 (d). In this section agencies shall: Include the alternative of no action.
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Alternative 2 - Chimney Hollow Reservoir (Proposed Action)

Alternative 2 includes construction of a 90,000 AF Chimney Hollow Reservoir on the East Slope,
along with the ability to store, or preposition, C-BT Project water in Chimney Hollow Reservoir.
Water would be conveyed to Chimney Hollow Reservoir via a new pipeline connection to existing
East Slope C-BT Project facilities. New connections between Chimney Hollow Reservoir and C-
BT Project facilities would allow delivery of water to Participants using existing C-BT Project
infrastructure. No new West Slope infrastructure would be needed to divert or convey water to the
East Slope. Prepositioning is a method of water operation. It involves the use of available Adams
Tunnel capacity to deliver C-BT Project water into Chimney Hollow Reservoir to occupy storage
space that is not occupied by Windy Gap water. The delivery of C-BT Project water from Granby
Reservoir into Chimney Hollow Reservoir would create space for Windy Gap water in Granby
Reservoir. When Windy Gap water is diverted into Granby Reservoir, the C-BT Project water in
Chimney Hollow Reservoir would be exchanged for a similar amount (after taking water losses
into account) of Windy Gap water in Granby Reservoir. Total allowable C-BT Project storage or
yield would not change. Construction costs were estimated to be $223,400,000 and annual
operations and maintenance costs were expected to be $795,000 for this alternative (in 2005
dollars).

Alternative 3 - Chimney Hollow Reservoir and Jasper East
Reservoir

Alternative 3 is a combination of a 70,000 AF Chimney Hollow Reservoir on the East Slope and a
20,000 AF Jasper East Reservoir on the West Slope. A new 1-mile-long pipeline would connect
Jasper East Reservoir to the existing Windy Gap pipeline that delivers water to Granby Reservoir.
The existing C-BT Willow Creek Pump Station, forebay, and portions of the canal and pipeline
would be relocated. The availability of a new West Slope reservoir would allow water diversions
from the existing Windy Gap Reservoir to be delivered to either Jasper East Reservoir or Granby
Reservoir. Thus, when Granby Reservoir is full or the Adams Tunnel is at capacity, Windy Gap
water would be diverted and stored in Jasper East Reservoir until there is sufficient capacity to
transfer water to Chimney Hollow Reservoir. Construction costs were estimated to be
$240,100,000 and annual operations and maintenance costs were expected to be $1,375,000 for
this alternative (in 2005 dollars).

Alternative 4 - Chimney Hollow Reservoir and Rockwell/Mueller
Creek Reservoir

Alternative 4 is a combination of a 70,000 AF Chimney Hollow Reservoir on the East Slope and a
20,000 AF Rockwell/Mueller Creek Reservoir (Rockwell Reservoir) on the West Slope.
Deliveries to and from Rockwell Reservoir would require a new connection to the existing Windy
Gap pump station and a new 3.3-mile-long pipeline to Rockwell Reservoir. As with Alternative 3,
the availability of a new West Slope reservoir would allow water diversions from the existing
Windy Gap Reservoir to be delivered to either Rockwell Reservoir or Granby Reservoir. When
Granby Reservoir is full or the Adams Tunnel is at capacity, Windy Gap water would be diverted
and stored in Rockwell Reservoir until there is sufficient capacity to transfer water to Chimney
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Hollow Reservoir. Construction costs were estimated to be $252,400,000 and annual operations
and maintenance costs were expected to be $1,730,000 for this alternative (in 2005 dollars).

Alternative 5 - Dry Creek Reservoir and Rockwell/Mueller Creek
Reservoir

Alternative 5 is a combination of a 60,000 AF Dry Creek Reservoir on the East Slope and a
30,000 AF Rockwell Reservoir on the West Slope. Water deliveries to and from Rockwell
Reservoir would require a new pipeline and connection to the existing Windy Gap pump station.
A new 3.4-mile-long pipeline connection to C-BT facilities would convey Windy Gap water to
Dry Creek Reservoir. A new 2.1-mile-long pipeline also would be needed to deliver water from
Dry Creek Reservoir to Carter Lake. As with Alternatives 3 and 4, the availability of a new West
Slope reservoir would allow water diversions from the existing Windy Gap Reservoir to be
delivered to either Rockwell Reservoir or Granby Reservoir. When Granby Reservoir is full or the
Adams Tunnel is at capacity, Windy Gap water would be diverted and stored in Rockwell
Reservoir until there is sufficient capacity to transfer water to Dry Creek Reservoir. Construction
costs were estimated to be $287,700,000 and annual operations and maintenance costs were
expected to be $2,240,000 for this alternative (in 2005 dollars).

Final EIS Environmental Consequences of the
Windy Gap Firming Project

This section summarizes impacts identified in the Final EIS on resources that were of particular
concern to the public, agencies, and the Participants.

Surface Water Hydrology - Colorado River Flows

All of the alternatives, including no action, result in increased diversions from the Colorado River
(Final EIS pp. 3-36 and 3-84). The No Action Alternative diverts the least amount and therefore
has the least effect on river flow quantity. Alternative 2 — Chimney Hollow Reservoir diverts
approximately six percent more volume in an average year than the No Action Alternative (Final
EIS Table 2-6). Alternatives 3 and 4 would divert approximately 10% more than the No Action
Alternative in average years, while Alternative 5 would divert approximately 11% more (Final EIS
Table 2-6). In dry years, there is no difference between No Action and action alternatives in the
quantity of water diverted from the Colorado River (Final EIS p. 3-32).

Stream Morphology - Colorado River Flushing Flows

All of the alternatives, including no action, result in a net reduction of channel maintenance
(flushing) flows below Windy Gap Reservoir (Final EIS p. 3-101). However, Final EIS analysis
determined that streamflow would remain sufficient for channel maintenance (sediment transport
without channel aggradation) (Final EIS p. 3-101). Flushing flows are estimated to occur 23 days
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per year on average under the No Action Alternative, and 20 days for the action alternatives (Final
EIS Table 2-6). The WGFP Fish and Wildlife Mitigation Plan increases the Subdistrict’s previous
required flushing flow commitment from 450 cubic feet per second (cfs) to 600 cfs for action
alternatives (Final EIS Appendix E p. 15).

Surface Water Quality

Colorado River

Under the No Action Alternative, water quality nutrient constituents are expected to remain within
standards except dissolved oxygen, however several constituents will be adversely affected (Final
EIS Table 2-6). For the action alternatives, Colorado River nutrient quantities are expected to be
more favorable than under the No Action Alternative as a result of mitigation measures. Nutrient
mitigation aimed at “neutralizing” the effects of increased Windy Gap Project pumping from April
to August on Three Lakes System (Grand Lake, Shadow Mountain Reservoir, and Granby
Reservoir) nutrients, are expected to benefit Colorado River water quality year round (e.g., waste

water treatment plant improvements would improve water quality year round) (Final EIS p. 3-
200).

Stream temperature standards are exceeded under existing conditions during summer months
(Final EIS p. 3-108), and these exceedances would increase under no action and the action
alternatives (Final EIS p. 3-139). For action alternatives, mitigation of stream temperature
exceedances is addressed in the Fish and Wildlife Mitigation Plan. With this mitigation, the action
alternatives are anticipated to have stream temperature benefits that would not occur under the No
Action Alternative (Final EIS p. 3-203).

Three Lakes System

All alternatives, without mitigation, would degrade Three Lakes System water quality compared
to existing conditions (Final EIS pp. 3-192 to 3-194). Action alternative mitigation requires that
the project be “nutrient neutral” (Final EIS p 3-200). Nutrient neutral means the Subdistrict will
offset any nutrient increases in the Three Lakes System from the WGFP by taking measures that
reduce nutrient quantity by an equal amount. Under action alternatives, the Subdistrict would also
commit to participate and fund ongoing water quality studies for the Three Lakes System (Final
EIS p. 3-204). With mitigation, the action alternatives are anticipated to have water quality
benefits that would not occur under the No Action Alternative.

East Slope Reservoirs

Without mitigation, all alternatives including no action would be expected to degrade water
quality in Front Range reservoirs (Final EIS pp. 3-198 to 3-199). “Nutrient neutral” mitigation
implemented on the West Slope for action alternatives is expected to provide similar water quality
benefits to water conveyed to East Slope reservoirs.

Aquatic Resources - Colorado River

The Final EIS concludes that aquatic populations will not be significantly adversely affected under
any of the alternatives (Final EIS p. 3-224), and in particular the Gold Medal fishery designation
on the Colorado River is not expected to be affected (Final EIS p. 3-225).
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Anticipated increases in Windy Gap diversions under the No Action Alternative would be less
than action alternatives. Thus, the No Action Alternative effect on Colorado River and aquatic
habitat quantity would be slightly less than for the action alternatives (Final EIS Table 2-6).

Without mitigation, modeling indicated temperature standard exceedances would increase from
existing conditions in 4 out of the 15 years evaluated for all alternatives (Final EIS Table 2-6). No
Action Alternative exceedance of the chronic and acute temperature standards were modeled to
occur at a slightly lower frequency and duration than action alternatives (Final EIS Table 2-6).
Higher stream temperatures may result in less fit individuals and possible fish mortality,
particularly if the acute temperature standard is exceeded frequently (Finale EIS Table 2-6).
Stream temperature mitigation is expected to reduce the potential for increases in exceedances for
the action alternatives (Final EIS p. 3-203).

Flushing flows and water quality mitigation measures for stream temperature and nutrients
implemented under the action alternatives are expected to improve aquatic habitat quality for fish
and macroinvertebrates in comparison to the No Action Alternative (Final EIS p. 3-237).

Recreation — West Slope

In key boating reaches downstream of Kremmling, there is no substantive difference in the effects
of the alternatives on boating days and economic impacts (Final EIS p. 3-342 and 3-343). The
action alternatives include mitigation to provide preferred flows during the Gore Race in August
(Final EIS p. 3-410), which would not be provided under the No Action Alternative.

Predicted effects to aquatic habitat under all alternatives are unlikely to measurably impact sport
fishing on the Colorado River or Willow Creek (Final EIS Table 2-6).

For the No Action Alternative, Granby Reservoir surface area in the summer would decrease 2%
on average in the summer (Final EIS Table A-22) and boat ramps would remain accessible except
in dry years when water levels could drop below the Arapaho Bay boat ramp in August. With
modified prepositioning under Alternative 2 — Chimney Hollow Reservoir, Granby Reservoir
surface area would decrease 4% on average in the summer (Final EIS p. 3-353 and Table A-22).
Effects to boat ramps would be similar to the No Action Alternative. For the remaining action
alternatives, Granby Reservoir water levels would decrease slightly less than under the Proposed
Action with similar potential effects to boat ramps (Final EIS Table 2-6).

Environmentally Preferable Alternative

The Council on Environmental Quality’s NEPA regulations require federal agencies to identify the
alternative or alternatives they consider to be environmentally preferable in the Record of
Decision®. The Department of the Interior’s NEPA regulations clarify that it is not necessary that

| ®40 CFR 1505.2(b)
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the environmentally preferable alternative or alternatives be selected for implementation in the
Record of Decision’.

Reclamation evaluated the impact of each alternative on natural resources to determine the
environmentally preferable alternative or alternatives. This evaluation was based on the analysis
in the Final EIS including the Fish and Wildlife Mitigation Plan, Supplemental Information
Report, and Errata Sheet. The evaluation determined that the environmentally preferable
alternative varies for each natural resource analyzed.

The following determinations were made regarding the identification of the environmentally
preferable alternative:

e The No Action Alternative was determined to be the environmentally preferable alternative
for Colorado River flows, quantity of Colorado River aquatic habitat, vegetation, and
wildlife resources. The reduced quantity of water diversions and land area permanently
impacted by reservoir development were the primary reasons the No Action Alternative
was environmentally preferable for these resources.

e The action alternatives were determined to be environmentally preferable for lake,
reservoir and Colorado River water quality, and Colorado River aquatic habitat quality
downstream of the Windy Gap Project. The principal reasons for this are implementation
of mitigation measures to reduce nutrient loading and mitigation to improve stream
temperatures.

e Alternative 2 — Chimney Hollow Reservoir and Alternative 3 — Chimney Hollow and
Jasper East Reservoirs were environmentally preferable for endangered species due to
payment of depletion compensation to the Upper Colorado River Endangered Fish
Recovery Program to benefit certain threatened and endangered species and absence of
impacts on lynx.

e Alternative 2 — Chimney Hollow Reservoir is environmentally preferable to other action
alternatives in terms of water flows due to lower diversion quantities compared to other
action alternatives.

e The No Action Alternative is environmentally preferable in terms of permanent wetland
impacts. Alternative 2 — Chimney Hollow Reservoir would have about one more acre of
impacts compared to the No Action Alternative, while the remaining action alternatives
have the potential to permanently affect several more wetland acres.

e There was no substantive difference in effects between the No Action and action
alternatives for stream morphology and floodplains, groundwater, east slope aquatics,
soils, geology/paleontology, air quality, and noise resources, and therefore all alternatives
perform comparably in terms of environmental preference.

The Final EIS identified a number of reasonably foreseeable actions with the potential to
cumulatively impact resources affected by the WGFP. In many cases, these reasonably
foreseeable actions have a similar cumulative effect on both the No Action Alternative and action
alternatives. One notable exception is the Windy Gap Enhancement Plan, which would only be
implemented if an action alternative is selected. The Enhancement Plan comprises a Colorado
River aquatic habitat project, which is expected to have a cumulative beneficial effect on Colorado
River aquatic habitat.

® 46 CFR 46.450 and 43 CFR 43.450
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Based on the information cited above, Reclamation considers both the No Action Alternative and
Alternative 2 - Chimney Hollow Reservoir to be the environmentally preferable alternatives,
because of each alternative’s relative overall effect on natural resources.

Comments Received on the Final EIS

Reclamation received comment letters from eleven interested parties concerning the WGFP Final
EIS. Comment letters were received from the U.S. Environmental Protection Agency, Trout
Unlimited, Upper Colorado River Alliance, National Wildlife Federation, Alex Wiegers, Save the
Poudre, Travis Morse (Headwaters Partners, L.L.C), Dorothy Dines, Greater Grand Lake Shoreline
Association, Jeff Thompson, and Save the Colorado. Several of the comment letters contained
comments regarding similar subjects. Reclamation developed the following responses to these
recurring comment topics. These responses do not replace the specific responses developed for
each individual substantive comment, which are available in the administrative record.

Comment Reclamation Response
WATER QUALITY

Concern that the WGFP Water quality conditions at any given time are extremely variable in these
Final EIS water quality water bodies. In order to describe a representative “existing condition” that
baseline/existing condition could be used for comparative purposes, a calibrated model was used to
for Granby Reservoir, develop the existing condition using a 15-year period of hydrologic record
Shadow Mountain, Grand (this period was defined as a representative subset of the larger 47-year
Lake and Horsetooth hydrologic modeling period). This same 15-year period of hydrologic record
Reservoir does not was also used to simulate no action and the action alternatives. This approach
accurately represent current | allowed for assessment of a very wide range of hydrologic conditions and
conditions. allowed for a direct comparison of simulated existing conditions to simulated

altered conditions.

Concern that water quality Water quality modeling results are presented in the Final EIS on a daily time
data is averaged annually, step for Granby Reservoir, Shadow Mountain Reservoir and Grand Lake,
which could increase the showing all simulated short-term variations.

uncertainty of the results.

For Horsetooth Reservoir and Carter Lake, the BATHTUB model was
applied. This model generates average annual results. The BATHTUB
model results have not been averaged over an entire year. The BATHTUB
model is a well-established and widely applied tool for lake water quality
assessment and management. Following comments on the Draft EIS,
Reclamation, with EPA’s acknowledgement, determined that development of
a new water quality model for Horsetooth Reservoir and Carter Lake was cost
and time prohibitive, and that providing development of additional
information on mitigation was a more productive approach.

Concern that the “nutrient Although all of the specific actions necessary to mitigate nutrient loading
neutral” mitigation should resulting from the WGFP have not been identified, the mitigation measure

be described in more detail. | would require the Subdistrict to submit a nutrient reduction plan to
Reclamation and the Corps of Engineers for approval, and to document 1:1
nutrient reductions prior to the completion of WGFP construction and
operation (Final EIS, p. 3-413).

Concern that the Grand The WGFP Final EIS discussed both clarity and turbidity. Turbidity was
Lake clarity analysis did not | defined within the Final EIS as “a cloudy condition in water due to suspended
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Reclamation Response

address non-algal
particulates (aka silt).

silt or organic matter.” The Final EIS thoroughly analyzed effects on clarity
and turbidity within the Surface Water Quality section of Chapter 3 (Final
EIS, pp. 3-106 — 3-205).

STREAM MORPHOLOGY

Concern about stream
morphology due to the
reduction in frequency of
certain larger “flushing
flows.”

As described in the WGFP Final EIS, historic and existing condition data
indicate that the morphology of the Colorado River channel below Granby
Reservoir and Windy Gap Reservoir has remained stable over the past 60
years even with changes in the timing and quantity of flows with the
construction of Granby Reservoir and other water projects. The Final EIS
analysis indicates that the channel is likely to remain stable under the WGFP.
These conclusions were based on collection of field data, collaboration with
Colorado Parks and Wildlife, river cross-sectional analyses, and hydrologic
modeling used to evaluate changes in flow duration, changes in channel
maintenance flows, and sediment transport.

Reclamation considered the information provided in the 2011 Nehring et al.
report regarding potential adverse stream morphology impacts below Windy
Gap Reservoir due to the reduction in larger flushing flows. Reclamation’s
review of the report did not find any mention of measurement of channel
embeddedness, collection of sediment or other stream channel physical data,
evaluation of sediment movement/deposition below Windy Gap or similar
data to support the statements made in the report.

Concern that the 600 cfs
flushing flow in the Fish
and Wildlife Mitigation
Plan would only be required
when there is more than
60,000 acre feet of Windy
Gap water in storage.

The State of Colorado’s Fish and Wildlife Mitigation Plan 600 cfs flushing
flow is not conditioned on the amount of Windy Gap water in storage. These
are two separate mitigation measures. First, the 450 cfs requirement in the
1980 Memorandum of Understanding Between Municipal Subdistrict,
Northern Colorado Water Conservancy District and Division of Wildlife,
Colorado Department of Natural Resource, Relating to Minimum Stream
Flow in Association with the Windy Gap Diversion Project would be
increased to 600 cfs. The remainder of the first measure would remain the
same — 600 cfs for 50 hours once every three years, if such flows are naturally
available.

The second mitigation measure — ceasing all pumping for at least 50 hours
under certain conditions when Windy Gap Project water storage exceeds
60,000 acre feet — is a separate, stand-alone measure.

Concern that the proposed
600 cfs flushing flow is
insufficient for channel
maintenance.

The intent of the 600 cfs flushing flow is to provide a minimal amount of
guaranteed flushing flows, recognizing that a larger range of channel
maintenance flows are still needed to support river ecological functions. The
channel maintenance flow analysis indicates that although the frequency of
larger flows would decrease with the WGFP, there would still be a reasonable
distribution of higher flows to maintain the condition of the channel and
aquatic habitat. Tt should be noted that the maximum Windy Gap water right
diversion is 600 cfs, so any curtailed diversion cannot increase flushing flows
by more than this amount.

Colorado Parks and Wildlife (CPW) had information on changes in channel
maintenance flows for use in the evaluation of flushing flow during
development of the Fish and Wildlife Mitigation Plan. The State’s Fish and
Wildlife Mitigation Plan identified what it considered to be reasonable
mitigation for the direct and indirect effects of the project, including a
recommendation for flushing flows of 600 cfs, which was incorporated into
the Final EIS. In addition, the U.S. Fish and Wildlife Service approved of the
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Reclamation Response

findings in the Fish and Wildlife Coordination Act Report on March 9, 2012,
which included the recommended flushing flow mitigation identified in the
Fish and Wildlife Mitigation Plan, and agreed that the measures to avoid,
minimize, and mitigate impacts to fish and wildlife resources from
implementation of the Preferred Alternative [Alternative 2] adequately
addressed identified effects.

STREAM TEMPERATURE

Recommendations for a one
degree or more buffer for
the chronic temperature
water quality standard
(Maximum Weekly Average
Temperature or MWAT)
mitigation trigger similar to
the acute temperature water
quality standard mitigation
trigger.

The State of Colorado, as the entity with jurisdictional responsibility for
managing the fish and wildlife of the state, developed and approved the
mitigation measures to be implemented, including the acute and chronic
temperature mitigations, as part of the Fish and Wildlife Mitigation Plan. The
Fish and Wildlife Mitigation Plan was incorporated into the Final EIS. In
addition, the U.S. Fish and Wildlife Service’s Fish and Wildlife Coordination
Act Report included the temperature mitigations identified in the Fish and
Wildlife Mitigation Plan and agreed that the measures to avoid, minimize,
and mitigate impacts to fish and wildlife resources from implementation of
the Preferred Alternative adequately addressed the identified effects of the
WGFP.

AQUATICS

Concern that the Final EIS
fails to recognize the
importance of variable
flows for aquatic health,

The Final EIS includes discussion on the importance of variable flows to
aquatic life (pp. 3-205 to 3-238), and includes the following summary,
“Estimated changes in Colorado River streamflow under the Proposed Action
are not expected to adversely impact stream channel characteristics that create
and maintain aquatic habitat. Streamflows would remain sufficient to
transport sediment, prevent channel aggradation, and maintain spawning
habitat.” (Final EIS, p. 3-226)

NEHRING REPORT

Concern that information
contained in the 2011
Nehring et al. report was not
used in the Final EIS.

Data in the Nehring report (Colorado River Aquatic Resource Investigations.
Federal Aid Project F-237R-18. June 2011) was reviewed by Reclamation
prior to publication of the Final EIS to identify if there was any significant
new data in this report relevant to the analysis that would change the effects
determination. The new macroinvertebrate data presented in the report was
considered in concert with the other data sources cited in the Final EIS; the
new data was within the range of the data contained in the Final EIS and was
considered in the evaluation of potential effects.

Consequently, the Final EIS included information on the decrease in the
abundance of the Pteronarcys stonefly and mottled sculpin, but Reclamation
did not find the report’s conclusions regarding the existing physical condition
of the Colorado River below Windy Gap Reservoir useful in determining the
environmental consequences in the Final EIS.

The 2011 Nehring et al. report does not provide documentation to substantiate
the report’s position regarding the magnitude or duration of flows required to
clean cobble-boulder substrates. Data was not collected on stream water
temperature for the report and the report did not quantify areas of rooted
aquatic vegetation or fine substrate deposition. Physical parameters were not
measured, analyzed, or modeled. The study was limited to the collection of
biological data.

GRANBY RESERVOIR SPILLS

Concern that the Final EIS
hydrologic modeling did not
contain a “forecasting

The annual decision to pump Windy Gap water takes into consideration many
factors including snowpack, Granby Reservoir C-BT and Windy Gap
contents, precipitation, Big Thompson River basin forecasts, and orders for
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function” to predict Granby
Reservoir spills.

Windy Gap and C-BT water. Incorporating a forecasting function in the
model would require making a number of assumptions regarding the variables
listed above, in which case it may or may not improve the accuracy of model
output. Forecasting does not eliminate Windy Gap spills as evidenced by
historic Windy Gap spills in 1995, 1996 and 2011. For example, Windy Gap
water was pumped in May and June of 1995, yet Granby Reservoir spilled in
July that year. The year 1995 was one of the five wettest years in the study
period, yet over 14,000 acre-feet of Windy Gap water was pumped as late as
eatly June that year. Similarly, almost 7,000 AF was pumped in April and
May 2010 and Granby Reservoir would have spilled that year had pre-
emptive measures not been taken to avoid a spill. As the model is configured
without a forecasting function, Windy Gap diversions occur as long as there
is storage space available.

As aresult, Windy Gap diversions may be overstated in some wet years;
however, historic operations show that Windy Gap water would be pumped in
some wet years under existing conditions. Inclusion of a forecasting function
may prohibit Windy Gap pumping in some above average and wet years that
would otherwise occur as evidenced by Windy Gap diversions in 1995 and
2010. A forecasting function in those instances would decrease the accuracy
of the model results.

Thus, the lack of a forecasting function in the WGFP model may overstate
Windy Gap diversions in some wet years under existing conditions resulting
in higher flows in May, June, and July if water pumped earlier in the year is
spilled. As pointed out in the WGFP Final EIS, it is difficult to ascertain in
which wet years pumping should be less under existing conditions since the
decision to pump depends on numerous factors and does not follow defined
rules. This issue does not affect Windy Gap diversions in average and dry
years when Granby Reservoir does not fill; therefore, Windy Gap pumping,
net depletions to the Colorado River and associated impacts are accurately
estimated in dry years, which are typically more critical for aquatics, water
quality, and other flow-related resources. The lack of a forecasting function
also has minimal effect on model results for the Proposed Action and
Alternatives 3, 4, and 5 because Windy Gap diversions early in the season
would be stored in firming reservoirs as opposed to Granby Reservoir and as
a result, these diversions would not be spilled. Therefore, the lack of a
forecasting function really only affects existing conditions and the No Action
Alternative.

NO ACTION ALTERNATIVE

Concern that the Final EIS
No Action Alternative is
speculative and
inappropriate.

The No Action Alternative presents the future without the WGFP. It
describes the WGFP Participants actions if Reclamation does not allow the
proposed connections to C-BT facilities. This includes foreseeable actions by
the Participants. For most Participants, this includes continuing to take Windy
Gap deliveries and increasing those deliveries as water demand increases
within the capacity of the existing Windy Gap Project facilities and available
storage in Granby Reservoir. One Participant would drop out of the Windy
Gap Project. The City of Longmont would pursue enlargement of Ralph
Price Reservoir to store its Windy Gap water. While there is no guarantee
that enlargement of Ralph Price Reservoir would acquire all of the regulatory
authorizations, it is a reasonable action for the City of Longmont, and no fatal
flaws were discovered in review of this alternative in the WGFP Final EIS.

In the case of existing contracts, prior court decisions and CEQ guidance
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define no action as no change to existing contracts. For WG, this means
Reclamation would continue operation under the existing contract between
Reclamation and the Subdistrict for conveyance of Windy Gap water through
the C-BT Project system (see CEQ 40 Questions, #3).

The majority of the hydrologic impacts included under the No Action
Alternative entail increased Windy Gap diversions by Participants that they
can currently call for without any infrastructure changes or additional
authorizations or approvals from Reclamation. It is unreasonable to assume
that Windy Gap diversions would remain status quo under the No Action
Alternative.

SENATE DOCUMENT No. 80

Concern that the review for | The question of compliance with Senate Document No. 80 must be answered
Firming Project compliance | before Reclamation takes action. In the case of the WGFP, this determination
with Senate Document 80 must occur before executing an amendment of the existing cartiage contract
has not been completed. or issuing a new unused capacity contract.

Reclamation’s Decision for the Windy Gap
Firming Project

Decision

The Regional Director, as delegated by the Secretary of the Department of the Interior, has
determined that the Final EIS for the proposed Windy Gap Firming Project satisfies the
requirements of NEPA. Based upon the Final EIS and other considerations, the Regional Director
has decided to implement Alternative 2 — Chimney Hollow Reservoir. This alternative includes
construction of the new Chimney Hollow Reservoir; pre-positioning of C-BT water in Chimney
Hollow Reservoir; a new pipeline to convey water to the new reservoir from existing C-BT
facilities; a pipeline to re-introduce water to C-BT facilities from Chimney Hollow Reservoir; and
issuance of a new unused capacity contract. This decision includes the following specific actions

by Reclamation:

1. Approval of a new contract between Reclamation, the Subdistrict, and the District that
specifies the terms and conditions of an up-to-40 year contract between these entities. This
contract would allow use of unused capacity in the C-BT Project on an if-and-when
available basis. The contract will also include operational and water accounting changes
for the C-BT Project system to allow water storage and exchange between the C-BT and

Windy Gap projects.

2. Approval of a Reclamation special use permit authorizing connection of the Subdistrict’s
proposed Chimney Hollow Reservoir to Reclamation’s C-BT Project facilities.
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Decision Rationale

Reclamation considered a range of information in selecting Alternative 2 — Chimney Hollow
Reservoir for implementation. Information provided in the Final EIS, supporting information,
public and agency comments, and information provided by the Subdistrict during contract
negotiations were all considered. Comments on the Draft EIS from government agencies, Tribes,
public and private organizations, and individuals were carefully reviewed by the lead and
cooperating agencies (Appendix F of the Final EIS). West Slope community support for the
proposed contract also factored into Reclamation’s decision (Appendix A). Details regarding key
decision-making considerations are provided below. These considerations also represent
Reclamation’s rationale for deciding between the two environmentally preferable alternatives —
the No Action Alternative and Alternative 2 — Chimney Hollow Reservoir. The key decision-
making considerations include:

e meeting the purpose and need,

e Final EIS issues and environmental consequences,

e draft contract comments

e other Subdistrict commitments,

e Senate Document No. 80 and Reclamation Project Act of 1939 Section 14 consistency

determinations,

e views of other agencies with jurisdiction by law,

e Subdistrict’s preferred alternative,

e Indian Trust Assets, and

e consistency with Reclamation’s mission.

Meeting the Purpose and Need

Each of the action alternatives, including Alternative 2 — Chimney Hollow Reservoir, responds
similarly to the purpose and need for the proposed action as described in Chapter 1 of the Final
EIS (p. 1-4). They would each provide approximately 26,000 AF of firm annual yield to the
Participants and 429 AF of firm annual yield to the Middle Park Water Conservancy District.
The No Action Alternative is estimated to only provide 1,229 AF of annual firm yield to the
Participants with no firm yield for the Middle Park Water Conservancy District.

Final EIS Issues and Environmental Consequences

Reclamation has reviewed and considered all of the issues, environmental consequences, and
mitigation measures in the Final EIS. Reclamation believes Alternative 2 — Chimney Hollow
Reservoir with implementation of the mitigation measures identified in the Final EIS (see
Appendix E) will provide valuable environmental and socioeconomic benefits, and responds well
to many of the issues identified by interested parties.

Draft Contract Comments

Reclamation solicited public comments on the draft unused capacity contract to be executed
between Reclamation, the Subdistrict, and the District. Reclamation received comments from the
Subdistrict, Grand County Board of Commissioners, Upper Colorado River Alliance, Trout
Unlimited, McDonald Water Policy Consulting, Roger Drotar, Save the Colorado, and Save the
Poudre: Poudre Waterkeeper. Reclamation considered all of the comments and made revisions to
the contract as appropriate.
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Other Subdistrict Commitments
The commitments identified below were made by the Subdistrict outside of the WGFP Final EIS
process.

Colorado River Monitoring and Enhancements

During contract negotiations the Subdistrict committed to pay no less than $1,500,000 to be used
exclusively for monitoring and enhancement of the Colorado River between Granby and Windy
Gap reservoirs. The funds will be contributed to and used through the Learning by Doing
Cooperative Effort. The Learning by Doing Cooperative Effort was established by the Subdistrict,
District, Grand County Board of Commissioners, Middle Park Water Conservancy District, and
the Colorado River Water Conservation District for the purpose of maintaining and, where
reasonably possible, restoring or enhancing the condition of the aquatic environment in Grand
County, Colorado.

Subdistrict Agreements with Third Parties

The Subdistrict has entered into multiple third-party agreements to monitor or enhance Colorado
and Fraser river environmental conditions. The agreements are the Intergovernmental Agreement
for the Learning by Doing Cooperative Effort, WGFP Enhancement Plan, Windy Gap Bypass
Funding Agreement, WGFP Intergovernmental Agreement, and Letter to the Colorado River
Water Conservation District Regarding Incidental Uses of Enhancement Water. Reclamation
considered these agreements and weighed the benefits the agreements would have if an action
alternative is implemented. Reclamation believes the commitments in these agreements represent
opportunities for gains in the aquatic and ecosystem knowledge-base of the upper Colorado River
and enhancements to aquatic habitat. Reclamation also believes these agreements are a reflection
of the community involvement in the Proposed Action and a mechanism to address community
concerns beyond the scope of the Final EIS.

Commitments If WGFP Is Not Implemented

During contract negotiations, the Subdistrict agreed to contract terms requiring implementation of
certain provisions even if the WGFP is not implemented. Appendix B lists these commitments.
Reclamation believes this provides benefits in the upper Colorado River basin that may not
otherwise be achieved. Any commitments in Appendix B that require Reclamation to make a
decision will be reviewed, prior to implementation, to determine if site-specific NEPA analysis or
a supplement to the Final EIS needs to be prepared.

Senate Document No. 80 and Reclamation Project Act of 1939 Section 14
Consistency Determinations

Prior to entering into a contract that would allow use of C-BT Project unused capacity,
Reclamation must determine that the unused capacity contract is consistent with the provisions of
Senate Document No. 80 and Reclamation’s authority under Section 14 of the Reclamation
Project Act of 1939 (43 U.S.C. § 389). The following prerequisite determinations and
considerations have been completed:

1. Reclamation determined that the proposed unused capacity contract is consistent with the
provisions of Senate Document No. 80 (Appendix C).

2. Reclamation determined that the proposed unused capacity contract is consistent with its
authority under Section 14 of the Reclamation Project Act of 1939 (Appendix D).
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Views of Other Agencies with Jurisdiction by Law

The State of Colorado developed, approved, and adopted the WGFP Fish and Wildlife Mitigation
Plan. On October 6, 2011, Reclamation was notified by the State of Colorado that the Fish and
Wildlife Mitigation Plan, which was incorporated into and made a part of the Final EIS as
Appendix E, comprehensively addresses impacts to Colorado's fish and wildlife resources. The
Fish and Wildlife Mitigation Plan is the official position of the State with regard to mitigation of
impacts from the WGFP.

On March 9, 2012, the U.S. Fish and Wildlife Service approved the findings in the Fish and
Wildlife Coordination Act Report and agreed that the measures to avoid, minimize, and mitigate
impacts to fish and wildlife resources adequately addressed identified effects from implementation
of the Preferred Alternative (Alternative 2 — Chimney Hollow Reservoir). The WGFP Fish and
Wildlife Coordination Act Report incorporated the mitigation measures included in the State’s
Fish and Wildlife Mitigation Plan.

On December 4, 2012, the Grand County Board of County Commissioners approved Resolution
No. 2012PA-12-1, granting the Municipal Subdistrict of the Northern Colorado Water
Conservancy District acting by and through the Windy Gap Firming Project Water Activity
Enterprise a permit to engage in the Windy Gap Firming Project. Subsequent to this approval, the
Grand County “1041 Permit”'® was issued by the Chairman of the Permit Authority on December
4,2012. On December 6, 2012, the Board of Directors of the Municipal Subdistrict of the
Northern Colorado Water Conservancy District acting by and through the Windy Gap Firming
Project Water Activity Enterprise adopted Resolution MS-319-12-12 to accept the Grand County
Windy Gap Firming Project 1041 Permit. On September 22, 2014, Grand County, their Senate
Document No. 80 representative, the Colorado River Water Conservation District, and the Middle
Park Water Conservancy District submitted letters to Reclamation indicating agreement with the
negotiated contract terms and conditions, and encouraging Reclamation to move forward with
execution of the contract (Appendix A).

The Corps of Engineers does not intend to make a determination on issuance of a Clean Water Act
Section 404 permit for the WGFP until Reclamation’s issuance of this Record of Decision. The
State of Colorado Clean Water Act Section 401 Water Quality Certification process is expected to
be completed in coordination with the Section 404 permit process.

Western Area Power Administration relocation of the transmission line at the Chimney Hollow
Reservoir site is evaluated in the Final EIS. The analysis includes identification of standard
construction mitigation measures for transmission line construction. Western Area Power
Administration can use the Final EIS in making a final determination regarding relocation of the
transmission line.

Subdistrict Preferred Alternative

The Subdistrict prefers Alternative 2 — Chimney Hollow Reservoir. This alternative has the
lowest construction and annual operation and maintenance costs of the suite of action alternatives
considered in the Final EIS. Reclamation considered this preference in its decision-making.

10 Colorado Revised Statute 24-65.1-101.
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Indian Trust Assets

Indian Trust Assets are legal interests in property held in trust by the United States for Indian
tribes or individuals. Department of the Interior policy requires Reclamation identify any impact
on Indian Trust Assets (Department Manual Part 512 Section 2). Reclamation consulted the
USGS Indian Lands Areas Judicially Established maps and the Bureau of Indian Affairs Treaty
and Agreement Lists to establish if treaties, agreements or assets existed in the WGFP area. No
Indian Trust Assets were identified in the project area. Consequently, no impacts to Indian Trust
Assets would occur from implementation of Alternative 2 — Chimney Hollow Reservoir.

Consistency with Reclamation Mission

Based on the findings in the Final EIS, Alternative 2 — Chimney Hollow Reservoir is consistent
with Reclamation's mission of managing, developing, and protecting water and related resources
in an environmentally and economically sound manner in the interest of the American public.

Mitigation/Environmental Commitments

Reclamation is required in the Record of Decision to state whether all practicable means to avoid
or minimize environmental harm from the alternative selected have been adopted, and if not, why
they were not'!. The Final EIS describes the predicted impacts of Alternative 2 — Chimney
Hollow Reservoir and identifies practicable mitigation measures/environmental commitments to
avoid or minimize those impacts. As part of this decision, Reclamation is requiring the mitigation
measures/environmental commitments identified in the Final EIS be implemented as part of
Alternative 2 — Chimney Hollow Reservoir. It is Reclamation’s express intent that mitigation
measures/environmental commitments identified in this Record of Decision assigned to the
Subdistrict be binding commitments.

The Corps of Engineers, Western Area Power Administration, and Grand County may require
additional mitigation measures as part of their evaluation for compliance with Section 404 Clean
Water Act requirements, transmission line relocation, and county 1041 permitting, respectively.
The Subdistrict may be required to obtain other federal, state, and local permits, approvals, and
agreements for the WGFP. Each agency will be responsible for enforcing mitigation measures
included in their respective permits, agreements, or decisions for implementation of the WGFP. It
is probable that these will contain some of the same mitigation measures contained herein. In that
case, Reclamation, the Corps of Engineers, Western Area Power Administration, Grand County,
and other entities, as appropriate, may cooperate through their respective authorities to assure that
the objective of the mitigation measure is accomplished.

Reclamation Mitigation/Environmental Commitments

Cultural Resources
The following cultural resource mitigation measures must be implemented:

140 CFR 1505.2(c)
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e Reclamation executed a Memorandum of Agreement (MOA) with the Colorado State
Historic Preservation Office regarding the WGFP. Reclamation must adhere to the
stipulations of that MOA. The MOA stipulates that:

L Prior to any construction of the WGFP, Reclamation’s Eastern Colorado Area
Office will inventory the remaining 17.2 acres in the Area of Potential Effect and
consult with State Historic Preservation Office on eligibility and effects of the
WGFP pursuant to 36 CFR 800, including mitigation that will be set forth in an
amendment to this MOA.

I Regarding Historic Properties, the Eastern Colorado Area Office will consult with
State Historic Preservation Office on effects after more details of the WGFP are
available, including mitigation that will be set forth in an amendment to the MOA.

Indian Trust Assets

Reclamation has not identified any Indian Trust Assets that would be affected by the WGFP to
date. If Reclamation is made aware of any Indian Trust Assets that will be affected by the project,
Reclamation will consult with the appropriate Tribe(s) to identify and mitigate any effects.

Threatened and Endangered Species

Reclamation will reinitiate Section 7 Endangered Species Act consultation for this project if any of
the reinitiation conditions identified in the U.S. Fish and Wildlife Service’s Biological Opinion for
the project dated February 12, 2010 transpire.

Subdistrict Mitigation/Environmental Commitments

The Subdistrict’s construction and operation of Chimney Hollow Reservoir must be consistent
with the evaluation in the WGFP Final EIS. The Subdistrict operation of the Windy Gap Project
must be consistent with both the Final Environmental Statement for the Windy Gap Project
(Statement No. FES 81-20) and the WGFP Final EIS. Such compliance is required except under
emergency conditions, and unless additional and appropriate environmental investigations are
completed by Reclamation and approval is then given to the Subdistrict to alter construction or
operations.

The Alternative 2 — Chimney Hollow Reservoir mitigation measures/environmental commitments
identified in the Final EIS and Fish and Wildlife Mitigation Plan are contained in Appendix E of
this Record of Decision. The Subdistrict must implement the mitigation measures/environmental
commitments contained in Appendix E to mitigate the adverse impacts of Alternative 2 —
Chimney Hollow Reservoir identified in the Final EIS.

Summary

Alternative 2 — Chimney Hollow Reservoir represents years of work by the Participants and the
Subdistrict to develop a solution to reliably meet their water needs. The Subdistrict worked
extensively with communities and entities on the West Slope to reach agreement on responding to
concerns with the project and providing benefits for the West Slope. This is reflected in letters
from Grand County, the Colorado River Water Conservation District, and the Middle Park Water
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Conservancy District to Reclamation (Appendix A). Reclamation’s decision to implement
Alternative 2 — Chimney Hollow Reservoir with the mitigation identified in Appendix E responds
to the Participant’s future water needs, implements practicable measures to avoid or minimize
environmental impacts from firming the Windy Gap Project yield, and provides benefits that
would not be achieved under the No Action Alternative. These factors are the basis for
Reclamation’s decision to implement Alternative 2- Chimney Hollow Reservoir.
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Appendix A

Grand County, Colorado River Water Conservation District, and Middle Park Water Conservancy Letters

2014 Contract
B-29




- BOARD OF COMMISSIONERS

JAMES Lo NEWBERRY

Bistrice 1, Winter Purk 80482 E-dally mgg(sg & “i;:&ﬁljﬁﬁ%fg,;gg
et 1 Gousty i Fas: 9707250365
ém‘éy ;;gxxfc;awizg LURLINE UNDERBRINK CURRAN

" pistyics WL Kremndi 5 County Manager

Distriet BE Kremmling 80439 3eptember 22’ 2014 ANTHORY H m(‘,()%sA

Conaty Attoruey
Michael 1. Ryan
Regional Divector
Great Plains Regional Office
Bureau-of Reclamation
P.O. Box 36900
Billings, MT 59107-6900

Re: 2014 Contract for the Introduction, Storage, Cartiage, Exchange, Substitution, and
Delivery of Water for Municipal Subdistrict, Northern Colorado Water
Conservancy District, Colorado-Big Thompson Project; Colorado ("2014
Contract")

Dear Mike,

We want 1o thank you for giving Grand County the opporiunity to comment during the
negotiation process for the 2014 Contract, and for taking dur concerns into consideration,
Protecting the Colorado River and Grand Lake while east slope bepeficiaries usethe
Colorado-Big Thompson Project for water supply has been one of Grand County’s most
pressing concerns since before the project was conistructed, We believe that consultation
with Grand County during the 2014 Contract negotiations is an indication of
Reclamation’s commitment to open decision-making on matters involving operations of
the Colorado-Big Thompson Project.

As part of the negotiation process, Grand County, the Municipal Subdistiict, Northem
Water, the Colorado River Water Conservation District, and the Middle Park Water
Conservancy District met last week to discuss several of the remaining key issues of
concerto the west slope. At that meeting, we were able to agree on language that is
reflected in the draft of the 2014 Contract dated September 17, 2014, Recognizing the
progress that the parties have made to resolve many issties, Grand County requests that
Reclamation move forward to approve the 2014 Contract, once the Record of Decision
fot the Windy Gap Firming Project ("ROD"), Reclamation’s Senate Dacument 80
Campliance Détermination, and negotiation of & “side-agreenient” on no-waiver language
is complete. 'We would also request that Grand County be consulted o drafts of these
documents as well.

PO.BOX 264 - HOT SULPHUR SPRINGS €O 80451
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Thank you again for accommodating Grand County’s role under Sénate Document 80
and as a consulting agency for the Windy Gap Firming Project. We are encouraged by
the serious efforts that have been made by all the parties.

Sincerely,

: s}
F ﬁ %5
“»if,z sty gwm‘ %mf &,/‘}“ o

|
{

Gdr) ﬁf umgarne Merrit Lmke 5 ames Newberry
Coffimissionef” Chairman Commissioner Comumissioner

cer Ann Castle
Eric Wilkinson
Eric Kuhn
Peter Fleming
Barb Green
David Taussig
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Colorado River District
Protecting Western Colorado Water Since 1937

September 22, 2014

Mr: Eric Wilkinson Via Email
Mr. Don Carlson

220 Water Avenue

Berthoud, CO 80513

Mr. Mike Ryan Via Email
PO, Box 36900
Billings, MT 59107-6900

Re: Windy Gap'Carriage Contract
Dear Eric, Don and Mike:

1 want to thank each of you for working with the River District and the other interésted West Slope
parties on the Windy Gap Cartiage Contract, Ericrecently provided me with a redline version of
the proposed contract dated September 17; 2014, Although the formal negotiation process
sometimes made it difficult for the West Slope entities to_ensure their interests were fully
addressed, we believe that the September 17th version of ‘the ‘proposed contract répresents a
reasonable compromise amongst the parties to the contract and that It adequately covers the West
Slape’s primary interests in the Windy Gap Project,

We understand that there are only a few-more steps fo complete Reclamation’s approval process
for the project, including (1) a Record of Decision, (2) a written determination (which may be part
of the R.O. D} by the Secietary or het designee that the Windy (xap Firming Project and the
proposed. carriage contract will be operated consistent with, and will not.cause the Ca!arada-ﬁxg
Thompson Project 1o violate, Senate Document 80, and (3) 2 mutual "no waiver” agreement
between the River District, Grand County, the Middle Park Water Consarvancy District, Northern
Water, the Municipal Subdistrict; and Reclamation regarding certain fuctual and legal issues. Once
those ftems have been completed, we believe that the September 17th version of the Windy Gap
carriage contract should be excouted promptly. We look forward to working with the parties with
that goal in-mind.

Sincerely,
R. Eric Kuhn
Ce:  Lurline Underbrink Curran, Grand County Manager

Peter Fleming, Geseral Counsel Colorada River District
Rodney Smith Jr.,, Office of the Solicitor U.S. Department of the Interior

201 Ceplennial Street / PO Box 1120 » Glenwood Springs, CO 81802
(Q?G) 945:8522 -+ (976) 945«8?’99 Fax

iy
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A 4% Official File Cagy

%\f - na rgf(\ Beply Dage:
o R mmﬁ PARK WATER CONSERVANCY DISTRIGES Sekids | =
W hosr OFFIc BOX 5, [ R [70
i " GRANBY, COLORADO 80446
’ A September 22, 2014

Clazsificution ) 7 éfw% F

Mr. Michael J. Ryan
Regional Director

Great Plains Regional Office
Bureau of Reclamation

P.O. Box 36900 DRD
Billings, MT 59107-6800 g

RE: 2014 Contract for the Introduction, Storage, Carriage, Exchange, Substitution, and
Delivery of Water for Municipal Subdistrict, Northern Colorade Water Conservancy
District, Colorado-Big Thompson Project, Colorado (2014 Contract”)

Dear Mr. Ryan:

This letter is written on behalf of Middle Park Water Conservancy District.
Representatives of Middle Park Water Conservancy District attended most of the
negotiating sessions on the Carriage Contract and appreciated the opportunity both
before and after those sessions to provide input on the Carriage Contract. Middle Park
Water Conservancy District, uniquely, receives water from the Municipal Subdistrict for
West Slope users in Grand and Summit Counties.

Middle Park Water Conservancy District supports the approval by the Bureau of
Reclamation of the Carriage Contract, subject to any reservations stated by either the
Grand County Commissioners or the Colorado River Water Conservation District, in
their correspondence.

Thank you again for the opportunity to monitor the negotiations.

Very tru!y YOurs,

DiiaRe Scholl, Pres dent
Middle Park Water Conservancy District
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Appendix B
ENVIRONMENTAL COMPONENTS TABLE

Windy Gap Firming Project
Proposed Mitigation and Enhancement Measures with No Project

8/26/14
| OutofPocket | = L . =
. o - : . . Costof EIS | .
Itém # ‘  ‘: ‘Pkrop‘zbse'dkMitiga‘tion/Enhancekr:rienf‘Meésure o | Proposed | Mit. :::Other?'

: o . G : . i . Measure (Note| S s

1 Increased Flushing Flows _J
a. Increase current 450 cfs requirement to 600 cfs (50 hours every 3 years) S - X b o
b. New measure - 1,200 cfs for 72 hours every 6 years {if/when flows available) S - - | 1041 Permit.

2 [Temperature Mitigation r—__] o i
a. Two real-time temperature gages S 50,000 | X |
b. Pumping reductions when temperature standards are exceeded,with some limitations  [$ - x|

3 Nutrient Mitigation . | ‘

a. Clazy U non-point conservation measures S 800,000 | X |
b.  E Diamond H non-point conservation measures 200,000 | X o

4 Participate in LBD Management Committee S - .~ | LBD Agreemnt

5 \Windy Gap Dam Modifications/Bypass Study S 250,000 | . | Bypass Study.

6 Rancher Settlement - Kremmling area stream/irrigation improvements 54,000,000 | . iRan(‘:hkékr

. Agreement.

; Provide funding to LBD for monitoring and improvement of aquatic habitat in the 51,500,000 | Contract
Colorado River between Granby Dam and Windy Gap o -
Provide up to 3,000 af of water each year to Grand County. Water to be provided only |5 - 1 . [GA

8 after all pumping demands for WGFP participants has been met. Grand County will be | ,(Sin‘iflklkar)
responsible to pay energy cost to pump this water. ‘ L

9 Provide up to 4,500 af of carry-over for Grand County for end of year pumping water S - IGA
supply provided above. | (Similar)

10 Provide fund to reimburse for water measurement structures on Colorado River between |5 380,000 | . leA
Granby Res. And Kremmling.  (Similar)
Shoshone Outage Protocol - Subdistrict agrees to operate to maintain 1250 cfs flows at  [$ - | I6A .

11 Shoshone when plant is not operating, with limitations based on amount of Windy Gap o
jwater in storage B .

12 Subdistrict agrees, with certain limitations, to cooperate with future RICD, instream flows, [5 - e :;IGA,:;Denc‘ree : 
Denver's west slope agreements, etc. : -

13 Subdistrict agrees to contribute funds to the Endowment Fund of the Upper Colorado S 50,000 . - - IGA
River Wild & Scenic Stakeholder Group o o L
Subdistrict agrees to contribute funds to implement a bypass around or through Windy $2,000,000 | 'Bypas;kStudy“

14 Gap Reservoir if the WG Bypass Study demonstrates benefit to Colorado River - contingent o .
on matching funding from State : k
Provide payments required by the Upper Colorado River Recovery Program for water S - X | A

15 depletions . - Approp iate

Middle Park would continue to annually receive up to 3,000 acre-feet of Subdistrict water, if |5 - , ; o 19gs

16 available, under the 1985 Agreement Agreeme‘nt
Total Estimated Cost of All Mitigation + Enhancement Measures: $9,230,000

Note (1) Cost of water-related measures are not estimated. Water-related measures provide additional value and
will reduce yield of project in most cases.
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Appendix C

Senate Document No. 80 Determination

GP-1000
WTR-4.00

MEMORANDUM

To: Central Files
Attn: GP-6300 (MChastain)

From:  Michael J. Ryan
Regional Director

Subject: Senate Document No. 80 Determination

Teams for the Bureau of Reclamation, the Northern Colorado Water Conservancy District
(District), and the Municipal Subdistrict (Subdistrict) have been negotiating a contract that would
allow the Subdistrict to use excess (defined as “Unused” in the contract) capacity in the
Colorado-Big Thompson Federal Reclamation Project (Project) for the Subdistrict’s existing
Windy Gap Project and future Windy Gap Firming Project. The negotiating teams have
proposed a draft Contract No. 15XX650003 (2014 Contract") to their respective principals for
approval. As part of Reclamation’s approval process, Reclamation must determine whether the
2014 Contract is consistent with the “Manner of Operations of Project Facilities and Auxiliary
Features” portion of Senate Document No. 80, the congressional report that is part of the
Project’s authorization, which is incorporated here as Attachment 1. This document provides
that determination.

The 2014 Contract contains several provisions that address this portion of Senate Document No.
80. The main provisions are found in Article 3, which states the general principles and the
process for use of Project Unused Capacity. Starting with the general principles, the 2014
Contract states that the availability of Unused Capacity is “subject to the need for the use of said
Project Works for Project purposes and the provisions of this 2014 Contract to satisfy . . . the
‘Manner of Operations of Project Facilities and Auxiliary Features’ portion of Senate Document
No. 80.” Through this language, the 2014 Contract expressly makes operations subject to the
relevant portions of Senate Document No. 80 and its requirements.

! Capitalized terms used in this document have the same meaning as in the 2014 Contract.
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Moving next to the process provisions of Article 3, the 2014 Contract specifies a process that
considers Senate Document No. 80 requirements in several places. First, the Subdistrict’s
proposed operation under Article 3(a)(i) considers not only water to be used on the East Slope,
but it also considers “Enhancement Water,” which is “Subdistrict Water'? held in accounts
maintained by the Subdistrict” for various West Slope interests.” This provides an opportunity
for East Slope and West Slope interests to collaborate on the Subdistrict’s operational proposal to
meet their mutual interests and comport with their agreements. The Article 3 provisions are
consistent with Senate Document No. 80 intent to preserve the rights and interests of both the
West and East slopes.*

Second, Article 3(c) calls for the Secretary to consult with various East Slope and West Slope
interests to solicit their views on the Subdistrict’s operation proposal. Under Article 3(c)(iv),
these consultations expressly include a consultation with Grand County’s Senate Document No.
80 representative, the River District, and others that the Secretary deems appropriate “regarding
potential impacts, if any, of the Subdistrict’s Proposal on the operation of the Project pursuant to
the “Manner of Operations of Project Facilities and Auxiliary Features” portion of Senate
Document No. 80.” This consultation process is consistent with Senate Document No. 80’s
requirement that Reclamation consider the views of West Slope interests to administer the
Project as “an unprejudiced agency in a fair and efficient manner, equitable to all parties having
interests therein.”

Third, Article 3(d)(i)(1) expressly states that certain criteria for the Secretary’s decision include a
determination that “[t]he introduction, storage, conveyance, exchange, substitution, and delivery
of Subdistrict Water will not cause a violation of the ‘Manner of Operations of Project Facilities
and Auxiliary Features’ portion of Senate Document No. 80, including court decisions
interpreting Senate Document No. 80.” By inclusion of this determination, the 2014 Contract
ensures that the Secretary will make decisions regarding the Subdistrict’s Proposal that will not
cause a violation of Senate Document No. 80.

In addition to Article 3, the 2014 Contract also contains provisions that recognize agreements
between East Slope entities and West Slope entities. In my view, these agreements reflect a

> Article 1(u) defines “Subdistrict Water” as “the quantity of water yielded by the Windy Gap
Water Rights. The water yielded from the Windy Gap Water Rights is not Project Water.”

3 Article 1(i) defines “Enhancement Water” as “Subdistrict Water held in accounts maintained by
the Subdistrict for the Middle Park Water Conservancy District (“Middle Park™), and for the
Board of County Commissioners of Grand County (“Grand County™), including water
provided by the Subdistrict for contractual obligations, all pursuant to the Colorado Water
Conservancy Act (C.R.S. 37-45-101 et. seq.), the Agreement of April 1980, and the
Supplement thereto dated March 1985, between the Subdistrict, the Colorado River Water
Conservation District (“River District”), Grand County, Middle Park and the Northwest
Colorado Council of Governments (‘NWCCOG™), and the Windy Gap Firming Project
Intergovernmental Agreement (“WGFP IGA”) approved by Grand County on December 4,
2012 between the Subdistrict, Grand County, the River District, Middle Park and NWCCOG.

* Senate Document No. 80, Colorado Big-Thompson Project, dated June 15, 1937 at 2-3.
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compromise between East Slope and West Slope entities regarding their respective interests.
The 2014 Contract acknowledges these agreements and the compromises they reflect, but the
2014 Contract does not attempt to substitute a federal role for the role of each respective entity.
Instead, Reclamation has respected its role under Senate Document No. 80 to administer the
Project as “an unprejudiced agency in a fair and efficient manner, equitable to all parties having
interests therein.” The 2014 Contract addresses these agreements in two ways.

First, the Subdistrict must comply with Article 14 of the 2014 Contract, which addresses
“Federal, state, and local permits, approvals, and licenses (‘Permits and Approvals’) for the
construction, implementation, and operation of the Windy Gap Firming Project.” These Permits
and Approvals include those issued by West Slope entities. Article 14 leaves such Permits and
Approvals to their own enforcement mechanisms, but also establishes a process for Reclamation
and the Subdistrict to negotiate for benefits that are “comparable, in scope and cost, but not
additional level of environmental benefit” if certain circumstances arise where environmental
benefits contemplated by such permits and approvals are not being provided. Second, Article 15
addresses “other identified agreements” that the District and the Subdistrict may have with third
parties, many of which are with West Slope entities. Like Article 14, Article 15 leaves such
agreements to their own enforcement mechanisms, but also establishes a process for Reclamation
and the Subdistrict to negotiate for benefits that are “comparable, in scope and cost, but not
additional level of environmental benefit” if certain circumstances arise where environmental
benefits contemplated by other identified agreements are not being provided. Articles 14 and 15
in the 2014 Contract reflect Reclamation’s role as the “unprejudiced agency” operating the
Project in a way that does not replace East Slope or West Slope interests, but allows the
agreements and compromises reached between the Fast Slope and the West Slope to be honored
and continued.’

The final provision addressing Senate Document No. 80 concerns future negotiations that may
occur to renew the 2014 Contract. To address Grand County’s unique role under Senate
Document No. 80, Article 2 states that: “[t]he Secretary will notify the Grand County Board of
County Commissioners when renewal negotiations have been requested. Any such renewal
negotiations will be open to the public.” This provision clarifies that entities affected by Senate
Document No. 80 will have an opportunity to participate in future contract renewal discussions.

In conclusion, my determination is that the 2014 Contract meets the requirements of the relevant
portions of Senate Document No. 80. The 2014 Contract ensures that the primary purposes of
the Project as described in Senate Document No. 80 continue to be effectuated. In the 2014
Contract, Reclamation has maintained its role as the “unprejudiced agency” operating the Project
by incorporating a process to solicit views from affected West Slope interests as it makes
operational decisions, and Reclamation has respected the compromises made by East Slope and
West Slope interests in their agreements and regulatory activities. Finally, Senate Document No.

> As further indication of the 2014 Contract’s intent to not to affect agreements that may exist
between the East Slope and West Slope, Article 24 expressly states that the 2014 Contract “in
no way modifies, or affects the enforcement of, any contracts, agreements, or any other
contractual obligations of the Subdistrict or the District with entities which are not party to
this 2014 Contract.”
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80 recognizes and underscores Grand County’s interests related to the Project. The 2014
Contract attends to these interests. As a result of this, a September 22, 2014 Grand County letter
to Reclamation encourages execution of the 2014 Contract.

I have reviewed this memorandum and found it legally sufficient.

Concur/Non-Concur:

Solicitor Date

Note: Attachment 1 (Senate Document No. 80) referenced in the above Senate Document No.
80 Determination has been omitted from Appendix C for the purpose of abridging this Appendix.
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Appendix D

Reclamation Project Act of 1939 Section 14 Determination

GP-1000
WTR-4.00

MEMORANDUM

To: Central Files
Attn: GP-6300 (MChastain)

From:  Michael J. Ryan
Regional Director

Subject: Section 14 Determination

Teams for the Bureau of Reclamation, the Northern Colorado Water Conservancy District
(“District”), and the Municipal Subdistrict (“Subdistrict”) have been negotiating a contract that
would allow the Subdistrict to use excess capacity (defined as “Unused Capacity” in the 2014
Contract) in the Colorado-Big Thompson Federal Reclamation (“Project” or “Project Works”)
for the Subdistrict’s existing Windy Gap Project and future Windy Gap Firming Project. The
negotiating teams have proposed a contract, denominated Contract No. 15XX650003 (“2014
Contract”") to their respective principals for approval. As part of Reclamation’s approval
process, Reclamation must determine whether the 2014 Contract is consistent with Section 14 of
the Reclamation Project Act of 1939, 43 U.S.C. § 389, the statutory authority for the 2014
Contract. This document provides that determination.

Section 14 states that:

The Secretary is ... authorized, for the purpose of orderly and economical
construction or operation and maintenance of any project, to enter into such
contracts for exchange or replacement of water, water rights, or electric energy or
for the adjustment of water rights, as in his judgment are necessary and in the
interests of the United States and the project.

43 U.S.C. § 389. Here, the exchanges in question are temporary exchanges between Project
Water and Subdistrict’s Water through a method of operation and accounting referred to as
Prepositioning. Prepositioning will allow the Subdistrict to fill its to-be-constructed facility on
the East Slope, Chimney Hollow Reservoir, with Project Water. Placing Project Water in
Chimney Hollow then creates space in Granby Reservoir, one of the Project’s West Slope
facilities where Subdistrict Water will be introduced. Once Subdistrict Water is pumped into

! Capitalized terms here have the same meaning as in the 2014 Contract.
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Granby Reservoir, an instantaneous exchange will occur between Project Water and Subdistrict
Water, resulting in Subdistrict Water in Chimney Hollow Reservoir and Project Water in Granby
Reservoir. Prepositioning is intended to address conveyance limitations that reduced the firm
yield of the Windy Gap Project.

Throughout the public negotiation process for the 2014 Contract, Reclamation indicated that 4
substantive areas—control, liability, environment, and pricing—are important to meet the
requirements of Section 14 that the exchange contract be “necessary and in the interests of the
United States and the project.” Each substantive area is addressed below.

Control

Because the 2014 Contract entails the use of Project Works and exchanges of Project Water, it is
necessary for Reclamation to maintain appropriate controls over the use of these federal
resources. Control is addressed in primarily Article 3 of the 2014 Contract. Article 3(c) creates
a process to consult with entities that are affected by various aspects of Project operations, such
as water users on the East Slope and the West Slope and hydropower interests, to determine what
Project interests may be affected by the Subdistrict’s Proposals to utilize Unused Capacity at any
given time. Further, Article 3(d)(1)(2)-(3) states that, among other criteria, a Subdistrict Proposal
“will not adversely affect Project Water or power contractors” or “cause the Project to be
operated in a manner to increase the risk to Project Works or public safety.” These criteria
protect the interests of the Project and the United States by protecting the beneficiaries’ interests
and the physical integrity of the Project.

Article 8(f) also provides Reclamation with additional operational flexibility and control by
stating that “Project Water may be directly released from Chimney Hollow Reservoir to Project
Works to meet Project purposes.” Having this option for moving Project Water serves the
interest of the Project and the United States because it will increase flexibility in the Project and
allow Reclamation more options to meet Project needs.

Article 12(b) protects Reclamation’s control over the Project by stating that Subdistrict Water
will spill before Project Water. If physical water is spilled, the first water spilled is Subdistrict
Water on the West Slope in Project Works that is not Enhancement Water. This provision serves
the interest of the Project and the United States because it protects the West Slope water from
spilling as much as possible without harming Project Water supplies.

Liability

Because the Project will be used to store and convey Subdistrict Water, the Project must have
protections to ensure that the Project and the United States are not liable for claims that may
arise from the presence of Subdistrict Water in Project facilities. Article 21(a) of the proposed
2014 Contract states that;

“[t]he Subdistrict agrees, to the extent allowed by law, to indemnify the United
States and all of its representatives from all damages resulting from suits, actions
or claims of any character brought on account of any injury to any person or
property arising out of any act, omission, neglect, or misconduct in the manner or
method of performing any construction, care, operation, maintenance,
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supervision, examination, inspection, or other duties of the Subdistrict or the
United States concerning the Chimney Hollow Reservoir, the Windy Gap Project
and the Windy Gap Firming Project regardless of who performs those duties.
Provided, however, that the Subdistrict does not waive its rights and protections
under the Colorado Governmental Immunities Act, CR.S. § 24-10-101, et seq., as
amended, or similar or successor statutes.”

Additionally, under Article 21(b), the Subdistrict has named Reclamation as a beneficiary under
its liability insurance policy. Such insurance is a backstop to the indemnity provision described
above that provides a source of funding to address potential damages in the future. Read
together, the provisions of Article 21 provide as much protection that the Subdistrict, as a state
governmental entity in Colorado, can offer regarding indemnity. These provisions provide a
level of protection for the Project and the United States, and mitigate against additional risk that
the Project is undertaking relative to Subdistrict Water. Accordingly, these provisions serve the
interests of the Project and the United States because of the protections they provide.

Environment

Because the Windy Gap Firming Project will result in additional diversions of water from the
Colorado River Basin to the East Slope, it is appropriate for Reclamation to consider the
environmental effects of this use in the 2014 Contract to ensure that the Windy Gap Firming
Project complies with applicable environmental protections. The 2014 Contract recognizes these
environmental matters in several articles.

Article 13 of the 2014 Contract requires that the Subdistrict comply with all mitigation measures
from Reclamation’s records of decision for the Windy Gap Project and the Windy Gap Firming
Project. In addition, the Subdistrict commits to pay no less than $1.5 million to the Learning by
Doing Cooperative Effort described in the Intergovernmental Agreement for the Learning by
Doing Cooperative Effort, for monitoring and enhancement of the Colorado River between
Granby Reservoir and Windy Gap Reservoir.

The Subdistrict must comply with Article 14 of the 2014 Contract, which addresses “Federal,
state, and local permits, approvals, and licenses (‘Permits and Approvals’) for the construction,
implementation operation, of the Windy Gap Firming Project.”

Article 15 of the 2014 Contract recognizes that the Subdistrict has executed several “Other
Identified Agreements” (as set forth in Exhibit C to the contract) with entities not a party to the
2014 Contract that provide environmental benefits. The Subdistrict has committed to provide
certain of these benefits even if the Subdistrict decides in the future to not construct Chimney
Hollow Reservoir.

Articles 13-15 contain safeguards to ensure that environmental commitments are being met. If
the Subdistrict is not fulfilling its applicable commitments, a process to notify, meet and confer,
and to identify a comparable remedy, is established. Potential suspension of Prepositioning and
potential contract termination is an available remedy if the disputes over environmental benefits
remain unresolved. The substantive provisions of Articles 13-15, including the safeguards,
recognize a level of environmental benefit that the Windy Gap Firming Project will provide.
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These benefits, regardless of their origin, are in the best interest of the Project and the United
States because they stand to improve environmental conditions surrounding the Project and its
operation.

Pricing

The pricing structure of the 2014 Contact is in the best interests of the Project and the United
States in 3 ways. First, the 2014 Contract contains a provision that the first $84,525 annually
will be a general credit to the Reclamation Fund. Such funding maintains the funding levels of
the 1990 Windy Gap Amendatory Contract, keeping the Reclamation Fund whole, which is in
the best interest of the Project, the United States, and Reclamation generally.

Second, half of the remaining federal revenues will be used in the best interest of the Project and
the United States because they will be spent on Major Rehabilitation and Replacement [MR&R]
maintenance activities. Under Reclamation’s contractual arrangements with the District, these
additional federal expenditures to maintain the Project will be reimbursed in accordance with the
District’s 1938 repayment contract. MR&R expenditures not reimbursed by the District will be
reimbursed by federal power contractors in accordance with their existing repayment contracts
with the United States through the Western Area Power Administration.

Third, the remaining half of the federal revenues will be used in the best interests of the Project
and the United States because they will provide additional funding for Reclamation expenses
associated with MR&R costs across the Reclamation program. Providing additional funds to
accomplish MR&R maintenance across Reclamation’s portfolio of water resources facilities is in
the best interest of the Project, the Reclamation program, and the United States.

Conclusion

Overall, it is my determination that the 2014 Contract is in the best interest of the Project, the
Reclamation program, and the United States. The provisions described above maintain the
benefits that Reclamation currently derives from the Windy Gap Project, and go further to
provide additional benefits to the Project and entities that benefit from the Project, Reclamation
and the United States.

I have reviewed this memorandum and found it legally sufficient.

Concur/Non-Concur:

Solicitor Date

2014 Contract
B-42



Appendix E

Subdistrict’s Mitigation/Environmental Commitments

FEIS and/or Resource Impacts Mitigation/Environmental Commitments Notes
FWMP*
1 Surface Water Hydrology
la Reduced flows in Colorado River To assure that water diverted from the Colorado River is used as Current minimum bypass flows
(FEIS p. 3-400 below Windy Gap diversion. efficiently as possible; all Participants in the WGFP shall have water below Windy Gap Reservoir would
and FWMP Table conservation plans in accordance with the requirements of CRS § 37- continue per existing agreements
1 60-126 prior to the initial delivery of any water after construction of the | except as modified by the FWMP.
WGFP.
1b Lower water levels in Granby In any year when Granby Reservoir is projected to fall below an This measure would minimize any

(FEIS p. 3-401
and FWMP p. 14)

Reservoir as a result of
prepositioning,

elevation of 8,250 feet, modified prepositioning, which reduces the
delivery of C-BT water from Granby Reservoir to Chimney Hollow
Reservoir, would be implemented to maintain higher water levels in
Granby Reservoir.

Details of this measure would be developed by the Subdistrict and
incorporated into a proposed agreement between Reclamation and the
Subdistrict with evaluation by the Corps. The objective is to minimize
the adverse effects of prepositioning on water levels in Granby
Reservoir.

potential negative effects on aquatic
resources and recreation in Granby
Reservoir that may be caused by
reduced water levels from
prepositioning,

2 Stream Morphology and Floodplains

2a A decrease in the frequency of 2- Flushing flows from the original Windy Gap Project (1980 MOU) This measure is also expected to
(FWMP pp. 14-  |year peak discharge and in-channel would be modified to increase from 450 cfs to 600 cfs. In any year address project effects on quality of
15) maintenance flows in the Colorado when flows below Windy Gap Reservoir have not exceeded 600 cfs for | fish habitat.

River below Windy Gap Reservair.

at least 50 consecutive hours in the previous two years, and total
Subdistrict water supplies in Chimney Hollow and Granby Reservoirs
exceed 60,000 AF on April 1, the Subdistrict would cease all Windy
Gap pumping for at least 50 consecutive hours to enhance peak flows

below Windy Gap Reservoir.
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FEIS and/or Resource Impacts Mitigation/Environmental Commitments Notes
FWMP* 5

The Subdistrict will coordinate with Colorado Department of Parks and
Wildlife and other water suppliers, including Denver Water, to
maximize benefits of the higher flows and minimize any potential
negative impacts to aquatic resources.

3 Surface Water Quality

3a Colorado River temperature between | The Subdistrict will work with Denver Water to install, operate, and This measure is also expected to

(FEIS pp. 3-203,
3-204, and 3-403;
FWMP pp. 15
and 16)

Windy Gap Reservoir and Williams
Fork may exceed the 18.2°C chronic
Maximum Weekly Average
Temperature or the 23.8°C Daily
Maximum state standard as a result
of WGFP diversions that lower
flows in the Colorado River.
Impacts are most likely in the
occasional years when WGFP
diversions occur after July 15.

maintain two continuous real-time temperature monitoring stations on
the Colorado River — one at the Windy Gap gage and one upstream of
the confluence with the Williams Fork River.

For the purposes of this mitigation, the threshold temperatures will be
the following, as measured at the temperature monitoring stations
identified above:

1. MWAT Chronic Threshold: 18.2° C (64.8° F), based on current
Maximum Weekly Average Temperature (MWAT) Chronic Standard.
2. DM Acute Threshold: 23.8° C (74.8° F), based on current Daily
Maximum (DM) Acute Standard.

For the period after July 15th of each year:

1. At such times as the Weekly Average Temperature (WAT) exceeds
the MWAT Chronic Threshold, the Subdistrict will reduce or curtail
WGFP pumping at the Windy Gap diversion to the extent necessary to
maintain temperatures within the MWAT Threshold. Reduced pumping
may not be sufficient to maintain temperatures below the threshold.

2. Pumping for the original Windy Gap Project, now and after the
WGFP is in operation, may occur at any time that the Windy Gap water
rights are in priority and sufficient space is available in Lake Granby
that such water pumped will not be reasonably expected to spill from
the reservoir. Therefore, WGFP pumping will be defined as pumping
that occurs at such times as the Northern Colorado Water Conservancy
District determines, based on its most probable forecasts of inflows to
Lake Granby, that a spill of water from Lake Granby is reasonably

address effects on quality of fish

habitat.
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FEIS and/or
FWMP*

Resource Impacts

Mitigation/Environmental Commitments

Naotes

foreseeable. All other pumping will be considered to be for the original
Windy Gap Project.

At such times as the Daily Maximum temperature is within 1° C of the
DM Acute Threshold, the Subdistrict will reduce or curtail pumping for
the original Windy Gap Project or the WGFP at the Windy Gap
diversion to the extent necessary to maintain temperatures within the
DM Threshold. Reduced pumping may not be sufficient to maintain
temperatures below the threshold. In the future, the 1 degree buffer
may be altered, based on experience, to maintain compliance with the
DM Threshold.

The temperature mitigation measures identified above will be suspended
in the event that and at such times as there is no material causal
relationship between Windy Gap Project or Windy Gap Firming Project
operations and any exceedence of the MWAT Chronic threshold or DM
Acute threshold at the monitoring stations identified above. For the
purposes of this Paragraph a “material causal relationship” is defined as
either an actual measureable impact on temperature using readily
available monitoring technology or a modeled impact on temperature
that is not de minimus and is based on a computer model or studies
accepted by the Colorado Division of Wildlife. The Subdistrict will
coaperate with future studies to determine what factors, other than flow
changes, have effects on water temperatures in the Colorado River
below Windy Gap.

The Subdistrict will use the Windy Gap Project Bypass Valve and
Auxiliary Outlet to the maximum extent practicable to release colder
water without causing adverse effects to the Windy Gap Project
facilities or operations for the bypass of water that is otherwise bypassed
from the Windy Gap Project. This measure is intended to make releases
of water from these outlets deeper in the reservoir that may be colder
than water bypassed over the spillway.

These requirements would be documented in the contract negotiations
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FEIS and/or
FWMP*

Resource Impacts

Mitigation/Environmental Commitments

Notes

or in a separate operating or working agreement between Reclamation
and the Subdistrict.

3b
(FEIS pp. 3-200,
3-201, 3202, 3-
203, 3-403;

FWMP p. 3-17)

Additional WGFP pumping would
increase nutrient (nitrogen and
phosphorus) loading in Granby
Reservoir, Shadow Mountain
Reservoir, and Grand Lake,
resulting in increased chlorophyll a
and manganese (Mn) concentrations
and a decrease in dissolved oxygen

DO).

The Subdistrict would be required to submit a nutrient reduction plan to
Reclamation and the Corps for approval. The plan must be in place prior
to the construction and operation of the WGFP. Currently, the
Subdistrict’s plan includes point source nutrient reductions from Fraser
Sanitation District Waste Water Treatment Plant discharges in the
Fraser River basin and nonpoint source nutrient reductions from
agricultural land (E-Diamond H Ranch and C-Lazy-U Ranch) in the
Willow Creek watershed.

The incremental nutrient loadings from the Proposed Action compared
to existing conditions would be an additional 6,128 kg/year of total
nitrogen and 778 kg/year of total phosphorus (FEIS Table 3-115).
Currently identified nutrient reduction measures (Fraser Sanitation
District Waste Water Treatment Plant, E-Diamond H Ranch, and C-
Lazy-U Ranch) would offset about 54 percent of the WGFP total
nitrogen loadings to the Three Lakes or 3,343 kg/year. Thus, about
2,785 kg/yr of additional nitrogen reduction measures need to be
identified. The Subdistrict will be responsible for developing other
nonpoint source nutrient reduction measures or other actions elsewhere
in the watersheds upstream of Windy Gap Reservoir to meet the total
nitrogen reduction levels needed to provide at least a 1:1 reduction in
TN and TP loadings to the Three Lakes.

The Subdistrict will submit to Reclamation and the Corps for approval a
monitoring program and annual results to ensure that proposed nutrient
reduction measures and any additional unidentified point and nonpoint
source mitigation measures are effective in offsetting all of the nitrogen
and phosphorus loading to the Three Lakes attributable to the WGFP.
Nutrient reduction measures would be implemented in an adaptive
management approach with the results of monitoring used to
demonstrate the effectiveness and need for additional or less mitigation.

Nutrient loading to the Three Lakes
system from additional Windy Gap
pumping would be offset by nutrient
reductions that could occur in the
Willow Creek, Fraser River, and
Colorado River watersheds above
Windy Gap. Nutrient reductions
would result in a year-round
improvement to water quality in
streams where nutrient reduction
measures are implemented.

The reduced nutrient loading to the
Three Lakes by upgrading the Fraser
WWTP and nonpoint source

BMPs would likewise reduce the
nutrient load delivered to the East
Slope in Carter Lake, Horsetooth
Reservoir, and the C-BT system.
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FEIS and/or
FWMP*

Resource Impacts

Mitigation/Environmental Commitments

Notes

To measure the effectiveness of nonpoint source mitigation measures, a
monitoring program would be developed for the E-Diamond H Ranch
and C-Lazy-U Ranch. The Subdistrict initiated water quality monitoring
on Willow Creek near the C-Lazy-U Ranch and on Church Creek near
the B-Diamond H Ranch in 2010 to begin establishing a baseline for
water quality prior to implementing nonpoint source mitigation
measures. Similar monitoring would be established for other locations
where nonpoint source nutrient reduction measures are identified.

3c
(FEIS p. 3-404)

Dissolved oxygen concentrations are
predicted to remain above the 6.0
mg/L standard. DO could fall below
the fish spawning standard of 7.0
mg/L between Windy Gap Reservoir
and Williams Fork at low flows;
however, reduced DO occurring as a
result of the WGFP is most likely to
occur during the summer months
outside of the spring and fall
spawning seasons.

Mitigation for temperature (4a) and aquatic resource effects should
improve and maintain DO levels above the state standard.

Any plan to monitor and mitigate DO changes would be evaluated by
the Corps. If DO concentrations fall below the standards and result in
water quality standards violations that are attributable to Windy Gap
Project pumping, Reclamation, the Corps, and the Subdistrict will
discuss the violations and, if necessary, identify and implement
additional mitigation measures to address the DO violations.

3d
(FEIS p. 3-204)

Construction-related water quality
impacts.

A construction Stormwater Management Plan would be developed and
implemented for new facility construction to reduce erosion and
sediment delivery to nearby streams and water bodies as part of a
Colorado NPDES Stormwater Permit.

3e
(FEIS p. 3-204)

Continue ongoing cooperative
studies to improve water quality in
Three Lakes and Fast Slope C-BT
reservoirs.

The Subdistrict would commit to continued participation and funding of
the ongoing Nutrient Studies, with participation and collaboration by
Reclamation, Northern Colorado Water Conservancy District, and
Grand County, to better understand water quality issues in the Three
Lakes system and provide guidance for future management decisions.

Vegetation

4a

Temporary impact to 123 acres of

A revegetation plan for all disturbed areas, in accordance with the
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FEIS and/or
FWMP*

Resource Impacts

Mitigation/Envifonmental Commitments

Notes

(FEIS p. 3-253
and 3-413;
FWMP p. 18)

vegetation during construction of
Chimney Hollow Reservoir.

Stormwater Management Plan, shall be developed by the Subdistrict and
approved by Reclamation and the Corps. The revegation plan will be
developed in coordination with Colorado Department of Parks and
Wildlife and incorporate Colorado Department of Parks and Wildlife

Oil & Gas Best Management Practices where appropriate. The
revegation plan shall include:
+ Establishing well-defined construction limits to minimize
vegetation disturbance.
* Minimizing the length of time that soils are exposed.

« Salvaging topsoil from weed free disturbed areas to aid in
revegetation.

* Applying soil amendments, mulches, organic matter, and other
measures as needed to facilitate revegetation.

» Using native seed and planting shrubs and trees according to site-

specific conditions and vegetation communities. Species selection
would be coordinated with local agencies such as Larimer County
Open Space and the Colorado Department of Parks and Wildlife.

+ Monitoring revegetation until native vegetation cover is at least 70
percent of the original vegetation cover in accordance with Colorado
NPDES stormwater permitting requirements. Corrective actions
would be implemented as needed to ensure that adequate vegetation
cover of native species is established.

4b

(FEIS pp. 3-253
and 3-254)

Introduction of noxious weeds

A weed management plan shall be prepared by the Subdistrict prior to
construction disturbances and will be updated periodically in accordance
with the Colorado Noxious Weed Control Act and in cooperation with
Larimer County weed programs. Key components of the plan shall
include:

* Requiring that equipment be washed and inspected prior to entering
the project area to prevent importing weeds on vehicle tires and mud.
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FEIS and/or Resource Impacts Mitigation/Environmental Commitments Notes
FWMP*
¢ Limiting the use of fertilizers that may favor weeds over native
species.
« Using periodic inspections and spot controls to prevent weed
establishment. If terrestrial, semiaquatic, or aquatic weeds invade an
area, an integrated weed management process to selectively combine
management techniques (biological, chemical, mechanical, and
cultural) to control the particular weed species would be used.
5 Wetlands and Adjacent Riparian Habitats
5a Temporary disturbance of about 0.2 | Avoid, minimize, and mitigate wetland impacts as specified in 33 CFR Temporarily disturbed wetlands
(FEIS p. 3-406, |acre of wetlands during Chimney Part 332 (Mitigation Rule, 10-Apr-08) and as evaluated by the Corps. would be restored following
FWMP Table 2) |Hollow Reservoir construction. construction,
5b Permarnent impact to about 2 acres Avoid, minimize, and mitigate wetland impacts as specified in 33 CFR Under modified prepositioning,
(FEIS p. 3407, | of wetlands at Chimney Hollow Part 332 (Mitigation Rule, 10-Apr-08) and as evaluated by the Corps. there would be greater water level
FWMP Table 2) |Reservoir. fluctuations and lower water levels
Wetlands would be mitigated by contribution to an approved wetland in Chimney Hollow Reservoir; thus
mitigation bank. Habitat enhancement at Chimney Hollow Reservoir as | establishment of shoreline wetlands
identified in the FWMP may include wetland and riparian habitat may be difficult.
creation on the lake shoreline. Any wetland creation work would need
to be evaluated by the Corps.
5¢ Permanent impact to about 0.5 acre Avoid, minimize, and mitigate water impacts as specified in 33 CFR Creation of large open water
(FEIS p. 3-407, | of waters of the U.S. along Chimney | Part 332 (Mitigation Rule, 10-Apr-08) and as evaluated by the Corps. reservoir.
FWMP Table 2) |Hollow.
6 Wildlife
6a Loss of 810 acres of elk winter See 6b.

range, mule deer winter range and
concentration area, and black bear
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Mitigation/Environmental Commitments

FEIS and/or Resource Impacts Notes
FWMP* L
foraging area at Chimney Hollow.
6b General loss of habitat for other The Subdistrict will develop a Chimney Hollow Reservoir Site Wildlife

(FEIS pp. 3-285,
3-286, 3-406 and

3-408; FWMP pp.

18 10 20)

terrestrial species, birds,
amphibians, reptiles, and butterflies
at Chimney Hollow.

Habitat Mitigation Plan to replace the values provided by habitat lost or
altered by construction of Chimney Hollow Reservoir. Mitigation of
impacts to wildlife resources will involve a combination of mitigation
strategies and tools, including;
« Restoring habitats temporarily disturbed during reservoir and
facility construction
» Working with Larimer County to restore or enhance degraded
habitat surrounding Chimney Hollow Reservoir
» Working with Colorado Department of Parks and Wildlife and
Larimer County to establish hunting access on the Chimney Hollow
property
« Conducting management and education activities to minimize
human wildlife conflicts
* Implementing a migratory bird management plan
« Implementing seasonal restrictions and buffer zones

Details of this plan will include:
Restoration of Temporary Disturbances. The temporary loss of
123 acres of wildlife habitat will be mitigated through reclamation
and revegetation of all habitats disturbed during construction and
relocation of the transmission line and towers. Temporary loss of
vegetation communities due to construction of dams, pipelines,
staging, and access roads will be restored with plantings and seed
mixes that replicate the vegetation cover types. Vegetation
restoration of the transmission line corridor will involve working
closely with Western Area Power Administration to incorporate
strategies for maintenance of stable low-growing vegetative
communities that include mechanical cutting, removal of timber, on-
site treatment of slash, and planting sustainable, low-growing shrubs
and grasses. Plantings and seed mixes will focus on restoring diverse
vegetation communities that provide wildlife forage, particularly
during fall and winter. A reclamation plan will be developed as part
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FEIS and/or
FWMP*

Resource Impacts

Mitigation/Environmental Commitments

Notes

of the construction program and the Stormwater Management Plan.

Habitat Enhancement. Subdistrict will work with Larimer County
to develop a land management plan that will include habitat
enhancement of vegetation communities surrounding Chimney
Hollow Reservoir, which involves planting native species beneficial
to wildlife where appropriate. The Subdistrict will provide $50,000
to Larimer County to use in their ongoing habitat management plan.
A weed control plan would be developed in cooperation with
Larimer County prior to implementing habitat enhancement to
improve the quality of lands not specifically within the areas of
vegetation enhancement. Weed management will focus on
monitoring restored habitats and implementing an integrated weed
management approach of mechanical, chemical, and biological
control strategies. Integrated weed management strategies also will
be used to control existing areas of noxious and invasive species,
particularly large patches of thistle and cheatgrass. The weed
management plan will be developed prior to construction
disturbances and updated periodically through implementation of
wildlife enhancement.

Hunting Opportunities. Larimer County will develop a land
management plan for the Chimney Hollow area. As part of this
process, the Subdistrict and Larimer County will work with
Colorado Department of Parks and Wildlife and Larimer County to
explore opportunities to provide seasonal hunting on portions of the
Chimney Hollow Reservoir site and open space to assist with game
management and provide additional recreation.

Minimization of Human-Wildlife Conflicts. The displacement of
elk and bear into surrounding residential areas as they search for lost
food resources will be offset by the habitat enhancement activities
and hunting opportunities described above. Additionally, the
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FEIS and/or
EFWMP*

Resource Impaéts

Mitigation/Environmental Commitments

Notes

Subdistrict will work with Larimer County and Colorado
Department of Parks and Wildlife to reduce/eliminate wildlife
attractants from recreation facilities and establish education/outreach
programs and information kiosks/signs informing the public on the
dangers of close interactions with wildlife, and methods to avoid and
minimize potentially dangerous encounters.

Implementing Migratory Bird Avoidance Plan. The active nesting
season for most migratory bird species in Colorado is between April
1 and August 15. Over the past few years, the U.S. Fish and Wildlife
Service and Colorado Department of Parks and Wildlife have
suggested that the best way to avoid a violation of the Migratory
Bird Treaty Act is to remove vegetation outside of the active
breeding season. The Subdistrict will develop Best Management
Practices in accordance with Colorado Department of Parks and
Wildlife guidance to avoid disturbing active bird nests at the
Chimney Hollow Reservoir site. Note: Implementing these Best
Management Practices demonstrates a good faith effort to avoid
incidental violation of the Migratory Bird Treaty Act, but does not
guarantee that migratory birds will not still nest in some areas
despite these efforts.

Seasonal Restrictions and Buffer Zones for Raptors. Avoidance
and mitigation options for nesting raptors at the Chimney Hollow
Reservoir site consists of: 1) conducting nest surveys prior to
construction, 2) establishing reasonable site-specific buffers and
seasonal restrictions, 3) implementing seasonal restrictions to avoid
and minimize disturbance, and 4) removing inactive nests from the
transmission line corridor, construction footprints, reservoir pool
area, or other areas of permanent impacts. Currently, there are no
expected permanent impacts to existing raptor nests; however, there
is the possibility that a new active raptor nest could be established in
areas slated for disturbance or inundation. The intent of any
mitigation is to encourage individual raptor pairs to nest at selected
and more secure locations. Best Management Practices will be
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FEIS and/or
FWMP*

Resource Impacts

Mitigation/Envireonmental Commitments

Notes

developed in accordance with Colorado Department of Parks and
Wildlife guidance to avoid, minimize and mitigate potential impacts.

6¢
(FEIS p. 3-285)

Temporary loss of 123 acres of
wildlife habitat disturbed during
construction of Chimney Hollow
and relocation of the transmission
line and towers.

See 6b.

Vegetation would be restored with plantings and seed mixes that
replicate the vegetation cover types. Vegetation restoration of the
transmission line corridor will involve working closely with Western
Area Power Administration to incorporate strategies for maintenance of
stable lowgrowing vegetative communities that include mechanical
cutting, removal of timber, on-site treatment of slash, and planting
sustainable, low-growing shrubs and grasses. Plantings and seed mixes
will focus on restoring diverse vegetation communities that provide
wildlife forage, particularly during fall and winter. A revegetation plan
will be developed as part of the construction program and the
Stormwater Management Plan (3d above).

7

Threatened and Endangered Species

7a
(FEIS p. 3-295)

Preble’s Meadow jumping mouse at
Chimney Hollow.

A Preble’s Meadow jumping mouse habitat evaluation will be
conducted at the Chimney Hollow Reservoir site prior to construction.
If present, a mitigation plan will be developed.

7b
(FEIS pp. 3-295
and 3-409,

Depletion to Colorado River impacts
T&E fish.

The Service issued a Biological Opinion on February 12, 2010 for the
Preferred Alternative indicating WGFP coverage under the Upper
Colorado River Programmatic Biological Opinion with participation in
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FEIS and/or
FWMP*

Resource Impacts

Mitigation/Environmental Commitments

Notes

FWMP p. 17)

the Upper Colorado River Recovery Program and payment of a
depletion fee for additional depletions of 21,317 AF attributable to the
‘WGFP. The Endangered Species Act Section 7 consultation process will
be completed when the Subdistrict pays the depletion fee.

8

Geology

10a
(FEIS p. 3-300;
FWMP Table 2)

Potential for uncovering fossils
during Chimney Hollow Reservoir
construction.

Prior to construction, the Subdistrict will contract with a professional
paleontologist to review the Chimney Hollow Reservoir site for
potential fossils. If the likelihood for finding important fossils is high, a
paleontologist would then provide orientation to Subdistrict staff and
construction inspectors on where fossils might be found and in
recognizing them. Prior to construction, Denver Museum of Nature and
Science and University of Colorado Museum paleontologists would be
notified that excavation work could potentially discover paleontological
resources and they will be contacted to participate in an assessment of
the significance of a find. In the event that construction activities
uncover concentrations of fossil remains or unusually large specimens,
work in the area of the discovery will be suspended until the
significance of the find is evaluated. The Subdistrict/construction
contractor will immediately contact a professional paleontologist, as
well as Denver Museum of Nature and Science and University of
Colorado Museum paleontologists to evaluate the find and make
recommendations. Work would resume once significant fossils are
examined and/or recovered and removed from the site.

No currently known geologic
formations containing potential
paleontological resources would be
affected by construction of Chimney
Hollow Reservoir and facilities;
however, plant and invertebrate fossils
could be present in some sandstone
formations.

9

Soils

9a
(FEIS p. 3-308;
FWMP Table 2)

Temporary and permanent loss of
soil during Chimney Hollow
Reservoir construction.

Prior to and during construction, the Subdistrict will:

o Clearly define construction limits to minimize soil disturbance.

» Asidentified in 4h above, develop an erosion control plan as part
of the required Stormwater Management Plan under the Colorado
National Pollutant Discharge Elimination System permit to
reduce the potential for erosion from disturbed areas or capture
sediments on-site. This will include integration with the
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FEIS and/or Resource Impacts Mitigation/Environmental Commitments Notes
FWMP#
revegetation plan.
e Salvage suitable topsoil from areas of temporary disturbance,
where possible, to aid in revegetation following construction.
e Use soil amendments or additiona! site preparation techniques to
revegetate disturbed areas with poor topsoil suitability.
10 Air Quality
10a Dust and vehicle emissions during The Subdistrict will prepare a fugitive particulate emissions control plan
(FEIS p. 3-312 Chimney Hollow Reservoir and BMPs would be developed in order to meet requirements for
and 3-409; construction. Colorado Air Quality Control Standards. A copy of the plan will be
FWMP Table 2) provided to Reclamation.
The Subdistrict will ensure construction equipment (especially diesel
equipment) meets opacity standards for operating emissions.
The Subdistrict will stabilize disturbed areas as soon as possible to
reduce dust sources. This may include, but not limited to, watering
down disturbed surfaces.
10b Increased ambient noise and The Subdistrict will implement Best Management Practices to minimize
(FEIS p. 3-316 vibration from construction of noise. These will include, but not be limited to:
and 3-409; Chimney Hollow Reservoir. e  Ensure construction equipment functions as designed and
FWMP Table 2) conforms to applicable noise emission standards.

e  Require the contractor to adhere to project work hour
restrictions.

e  Restrict access to construction areas so that the public will not be
in close proximity to loud equipment or blasting.

e Develop a blasting schedule and notification process approved
by Reclamation prior to when blasting is anticipated to occur.
Precede blasting with a warning alarm. Blasting plans would
include the implementation of seismographs for vibration
measurements and air blast recordings for noise.
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FEIS and/or
FWMP*

Resource Impacts

Mitigation/Environmental Commitments

Notes

e Locate operating equipment (e.g., pump stations) in structures
designed to minimize radiated noise outside the structure, and
design structures to meet local noise ordinance requirements.

o  The Subdistrict will develop and submit to Reclamation, a noise
monitoring and noise mitigation plan if activities are expected to
exceed maximum permissible noise levels.

11

Land Use

11a
(FEIS p. 3-410;
FWMP Table 2)

Sandstone quarry operations could
be affected by the southern access
road to Chimney Hollow Reservoir,

Quarry access will be maintained.

11b

(FEIS pp. 3-331
and 3-410;
FWMP Table 2)

Increased construction traffic on CR
18E and CR 31 and impacts to roads
during reservoir construction and
from recreation access to Chimney
Hollow Open Space managed by
Larimer County.

The Subdistrict will comply with all applicable Larimer County Road
and Bridge Department regulations and work with the county to
minimize impacts to roads and maintain traffic safety.

12

Recreation

12a

(FEIS pp. 3-352
and 3-410;
FWMP p. 17)

Preferred rafting and kayaking flows
in Big Gore and Pumphouse of the
Colorado River would decrease.

Subdistrict would curtail WGFP diversions during the annual Big Gore
Race in August if flows at the Kremmling gage drop below the
preferred range (1,250 cfs).

The WGFP would both decrease
and increase by less than 3 days per
year, on average, the number of
days within the preferred boating
flow range. Curtailment of WGFP
for temperature mitigation per 4a
above may periodically increase
summer flows.

12b
(FEIS p. 3-411;

Effects on recreational fishing in the
Colorado River downstream of the

Stream temperature mitigation measures in the FWMP developed in
accordance with CRS § 37-60-122.2 would reduce impacts to fish (see
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FWMP*

Resource Impacts

Mitigation/Environmental Commitments

Notes

FWMP Table 1)

Windy Gap diversion from habitat
loss and temperature impacts
between Windy Gap and the Blue
River.

3a above).

13

Cultural Resources

13a
(FEIS p. 3-367)

Twenty-four eligible or potentially
eligible cultural resources could be
impacted by construction of
Chimney Hollow Reservoir.

The Subdistrict would ensure that all contractors and subcontractors are
informed of the penalties for illegally collecting artifacts or intentionally
damaging archeological sites or historic properties. Contractors and
subcontractors also would be instructed on procedures to follow if
previously unknown archeological resources are uncovered during
construction.

cultural resource environmental
commitments.

14 Visual Quality
14a Temporary impacts from Vegetation and wildlife habitat environmental commitments will
construction of Chimney Hollow address this imipact (see 4a and 6b above).
Reservoir.
14b Permanent changes in landscape. Vegetation and wildlife habitat environmental commitments will
(FEIS p. 3-376: address this impact (see 4a and 6b above).
FWMP Table 2)
Aboveground structures would be constructed with materials that
complement the adjacent existing landscape.
14c Relocation of transmission line. The relocated transmission line will use nonspecular, nonreflective wire | Western Area Power Administration
(FEIS p. 3-376 and insulators, with monopoles finished to complement the sky would work with Larimer County and
and 3-411; background or forest background. the Subdistrict on the final alignment
FWMP Table 2) to further reduce visual impacts.
15 Socioeconomics
15a Property acquisition. Any properties required to be purchased for the project would be
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FEIS and/or
FWMP#

Resource Impacts

Mitigation/Environmental Commitments

Notes

(FEIS p. 3-411;

purchased by the Subdistrict for just compensation following an

FWMP Table 2) appraisal in accordance with the Water Conservancy Act (CRS § 27-45-
101 to 153) and other applicable state laws.
15b Lost recreational boating value in The Subdistrict would curtail diversion during the annual Big Gore Although preferred boating flows
the Colorado River in some years Race as needed (see 12a above) to avoid socioeconomic effects are not always met, rafting and
due to lower flows. associated with this event. kayaking opportunities would
remain (i.e:, flows would rarely drop
below minimum boating flows).
15¢ Reduction in aesthetic value in Nutrient mitigation measures (see 3b above) would offset nutrient

Grand Lake if algae concentrations
increase.

loading from increased WGFP pumping that could contribute to algae
growth.

*FEIS is the Final EIS; FWMP is the Fish and Wildlife Mitigation Plan.

Note: Any submittals required by the FEIS mitigation plan will be evaluated by the Corps for compliance with Section 404 Clean Water Act requirements. With some resource issues, the
Corps may require additional mitigation measures.
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EXHIBIT C

OTHER IDENTIFIED AGREEMENTS

L.

Windy Gap Firming Project Intergovernmental Agreement (“WGFP IGA”) approved by
Grand County on December 4, 2012 between the Subdistrict, Grand County, the River
District, Middle Park and NWCCOG.

Intergovernmental Agreement for the Learning By Doing Cooperative Effort dated
December 4, 2012 between the Subdistrict, District, Grand County, the River District,
and Middle Park.

Windy Gap Bypass Funding Agreement dated December 20, 2012 between the
Subdistrict, Grand County, Trout Unlimited, and Upper Colorado River Alliance.
Intergovernmental Grant Agreement to Implement the Upper Colorado River Habitat
Project dated April 3, 2014 between the Subdistrict and the Colorado Division of Parks

and Wildlife.

. Letter to River District regarding incidental uses of Enhancement Water.
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EXHIBIT D

ENVIRONMENTAL COMPONENTS TABLE

Windy Gap Firming

Project
Proposed Mitigation and Enhancement Measures with No
Project
Proposed
Out-of- : ; .
e Pocket | e
Item # Proposed Mitigation/Enhancement Measure Cost of EIS Mlt. cher
Measure | |
(Note 1) -
1 Increased Flushing Flows o
a. Increase current 450 cfs requirement to 600 cfs (50 hours every 3 years) S - X - .
b. New measure - 1,200 cfs for 72 hours every 6 years (if/when flows available) S - 1041 Permit
2 [Temperature Mitigation o “
2. Two real-time temperature gages S 50,000 X |
b. Pumping reductions when temperature standards are exceeded, with some limitations |[5 - X -
3 Nutrient Mitigation -
a. Clazy U non-point conservation measures S 800,000 X
b.  E Diamond H non-point conservation measures S 200,000 e :
4 Participate in LBD Management Committee S -  |LBD Agreemnt]
5 \Windy Gap Dam Modifications/Bypass Study S 250,000 | Bypass Study
6 Rancher Settlement - Kremmling area stream/irrigation improvements 54,000,000 ~ Rahc‘h ar
Agreement |
; Provide funding to LBD for monitoring and improvement of aquatic habitat in the $1,500,000 'C:ontfac,t
Colorado River between Granby Dam and Windy Gap :
Provide up to 3,000 af of water each year to Grand County. Water to be provided only 5 - ; IGA
8 after all pumping demands for WGFP participants has been met. Grand County will be (Similar);¢
responsible to pay energy cost to pump this water. o
9 Provide up to 4,500 af of carry-over for Grand County for end of year pumping water S - IGA
supply provided above. (Similar}
10 Provide fund to reimburse for water measurement structures on Colorado River between [$ 380,000 ﬁ ICA
Granby Res. And Kremmling. | (Similar)
Shoshone Outage Protocol - Subdistrict agrees to operate to maintain 1250 cfs flows at |5 - . IGA
11 Shoshone when plant is not operating, with limitations based on amount of Windy Gap o k
lwater in storage ;
12 Subdistrict agrees, with certain limitations, to cooperate with future RICD, instream flows, |5 - 1GA, Deqree
Denver's west slope agreements, etc. -
13 Subdistrict agrees to contribute funds to the Endowment Fund of the Upper Colorado S 50,000 - IGA .
River Wild & Scenic Stakeholder Group L
Subdistrict agrees to contribute funds to implement a bypass around or through Windy 52,000,000 Bypass Study
14 Gap Reservoir if the WG Bypass Study demonstrates benefit to Colorado River - contingent .
on matching funding from State F
Provide payments required by the Upper Colorado River Recovery Program for water S - X [ As
15 depletions Appropriate
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Middle Park would continue to annually receive up to 3,000 acre-feet of Subdistrict water, if
16 available, under the 1985 Agreement

S -

1985

- kagreemen‘t

Total Estimated Cost of All Mitigation + Enhancement Measures: $9,230,000

Note (1)

Cost of water-related measures are not estimated. Water-related measures provide additional value and

will reduce yield of project in most cases.
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EXHIBIT E

STANDARD CONTRACT ARTICLES

Charges for Delinquent Payments
General Obligation — Benefits Conditioned Upon Payment
Confirmation of the 2014 Contract

Notices

® o N o® »

Contingent on Appropriation or Allotment of funds

Officials Not to Benefit

™

Changes in Subdistrict’s Organization

T 0

Assignment Limited — Successors and Assigns Obligated

-

Books, Records and Reports

=

Equal Employment Opportunity
Compliance with Civil Rights Law and Regulations
Certification of Nonsegregated Facilities

Medium for Transmitting Payments

z 2z o R

Contract Drafting Considerations
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EXHIBIT E

STANDARD CONTRACT ARTICLES

A. CHARGES FOR DELINQUENT PAYMENTS

(a) The Subdistrict shall be subject to interest, administrative, and penalty
charges on delinquent payments. If a payment is not received by the due date, the
Subdistrict shall pay an interest charge on the delinquent payment for each day the
payment is delinquent beyond the due date. If a payment becomes 60 days delinquent,
the Subdistrict shall pay, in addition to the interest charge, an administrative charge to
cover additional costs of billing and processing the delinquent payment. If a payment is
delinquent 90 days or more, the Subdistrict shall pay, in addition to the interest and
administrative charges, a penalty charge for each day the payment is delinquent beyond
the due date, based on the remaining balance of the payment due at the rate of 6 percent
per year. The Subdistrict shall also pay any fees incurred for debt collection sgrvices
associated with a delinquent payment.

(b) The interest rate charged shall be the greater of either the rate prescribed

quarterly in the Federal Register by the Department of the Treasury for application to

overdue payments, or the interest rate of 0.5 percent per month. The interest rate charged
will be determined as of the due date and remain fixed for the duration of the delinquent
period.

(c) When a partial payment on a delinquent account is received, the amount
received shall be applied first to the penalty charges, second to the administrative

charges, third to the accrued interest, and finally to the overdue payment.
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B. GENERAL OBLIGATION—BENEFITS CONDITIONED UPON PAYMENT

€Y The obligation of the Subdistrict to pay the United States as provided in
this 2014 Contract is a general obligation of the Subdistrict notwithstanding the manner
in which the obligation may be distributed among the Subdistrict’s water users and
notwithstanding the default of individual water users in their obligations to the
Subdistrict.

) The payment of charges becoming due pursuant to this Contract is a
condition precedent to receiving benefits under this 2014 Contract. The United States
shall not make water available to the Subdistrict through Colorado-Big Thompson Project
Works during any period in which the Subdistrict is in arrears in the advance payment of

water rates or any OM&R charges due the United States

C. CONFIRMATION OF THE 2014 CONTRACT

Promptly after the execution of this 2014 Contract, the Subdistrict shall provide
evidence to the United States that, pursuant to the laws of the State of Colorado, the
Subdistrict is a legally constituted entity and the 2014 Contract is lawful, valid, and
binding on the Subdistrict. This 2014 Contract shall not be binding on the United States

until such evidence has been provided to the United States’ satisfaction.
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D. NOTICES

Any notice, demand, or request authorized or required by this 2014 Contract shall
be deemed to have been given, on behalf of the Subdistrict, when mailed, postage
prepaid, or delivered to the:

Regional Director, Great Plains Region

Bureau of Reclamation

P.O. Box 36900

Billings, MT 59107-6900
and on behalf of the United States, when mailed, postage prepaid, or delivered to the:

Municipal Subdistrict, Northern Colorado Water Conservancy District

Attn: General Manager

220 Water Avenue

Berthoud, CO 80513
and to the:

Northern Colorado Water Conservancy District

Attn: General Manager

220 Water Avenue

Berthoud, CO 80513

The designation of the addressee or the address may be changed by notice given in the

same manner as provided in this article for other notices.

E. CONTINGENT ON APPROPRIATION OR ALLOTMENT OF FUNDS

The expenditure or advance of any money or the performance of any obligation of
the United States under this 2014 Contract shall be contingent upon appropriation or
allotment of funds. Absence of appropriation or allotment of funds shall not relieve the
Subdistrict from any obligations under this 2014 Contract. No liability shall accrue to the

United States in case funds are not appropriated or allotted.
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F. OFFICIALS NOT TO BENEFIT

No Member of or Delegate to the Congress, Resident Commissioner, or official of
the Subdistrict shall benefit from this 2014 Contract other than as a water user or

landowner in the same manner as other water users or landowners.

G. CHANGES IN SUBDISTRICT’S ORGANIZATION

‘While this 2014 Contract is in effect, no change may be made in the Subdistrict’s
organization which may affect the respective rights, obligations, privileges, and duties of
either the United States or the Subdistrict under this 2014 Contract including, but not,
limited to, dissolution, consolidation, or merger, except upon the United States written
consent. Changes to Subdistrict boundaries or changes in, or transfers of, Windy Gap

allotment contracts are exempt from United States consent.

H. ASSIGNMENT LIMITED—SUCCESSORS AND ASSIGNS OBLIGATED

The provisions of this 2014 Contract shall apply to and bind the successors and
assigns of the parties hereto, but no assignment or transfer of this 2014 Contract or any
right or interest therein by any of the Parties shall be valid until approved in writing by

the other parties.

I. BOOKS. RECORDS. AND REPORTS

The Subdistrict shall establish and maintain accounts and other books and records
pertaining to administration of the terms and conditions of this 2014 Contract, including

the Subdistrict’s financial transactions; water supply data; project operation, OM&R logs;

2014 Contract
E-5



and other matters that the United States may require. Reports shall be furnished to the
United States in such form and on such date or dates as the United States may require.
Subject to applicable Federal laws and regulations, each party to this 2014 Contract shall
have the right during office hours to examine and make copies of the other party’s books

and records relating to matters covered by this 2014 Contract.

J. EQUAL EMPLOYMENT OPPORTUNITY

During the performance of this 2014 Contract, the Subdistrict agrees as follows:

(1) The Subdistrict will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, disability, or national origin. The
Subdistrict will take affirmative action to ensure that applicants are employed, and that
employees are treated during employment, without regard to their race, color, religion,
sex, disability, or national origin. Such action shall include, but not be limited to the
following: employment, upgrading, demotion, or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. The Subdistrict agrees to post in
conspicuous places, available to employees and applicants for employment, notices to be
provided by the United States setting forth the provisions of this nondiscrimination
clause.

(2)  The Subdistrict will, in all solicitations or advertisements for employees
placed by or on behalf of the Subdistrict, state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex, disability, or

national origin.
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3) The Subdistrict will send to each labor union or representative of workers
with which it has a collective bargaining agreement or other contract or understanding, a
notice, to be provided by the United States, advising the labor union or workers’
representative of the Subdistrict’s commitments under section 202 of Executive Order
11246 of September 24, 1965 (EO 11246), and shall post copies of the notice in
conspicuous places available to employees and applicants for employment.

(4)  The Subdistrict will comply with all provisions of EO 11246, and of the
rules, regulations, and relevant orders of the Secretary of Labor.

(5)  The Subdistrict will furnish all information and reports required by EO
11246, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant
thereto, and will permit access to his books, records, and accounts by the Contracting
Agency and the Secretary of Labor for purposes of investigation to ascertain compliance
with such rules, regulations, and orders.

(6) In the event of the Subdistrict’s noncompliance with the nondiscrimination
clauses of this 2014 Contract or with any of such rules, regulations, or orders, this 2014
Contract may be canceled, terminated or suspended in whole or in part and the
Subdistrict may be declared ineligible for further Government contracts in accordance
with procedures authorized in EO 11246, and such other sanctions may be imposed and
remedies invoked as provided in EO 11246 or by rule, regulation, or order of the
Secretary of Labor, or as otherwise provided by law.

(7)  The Subdistrict will include the provisions of paragraphs (1) through (7) in
every subcontract or purchase order unless exempted by the rules, regulations, or orders

of the Secretary of Labor issued pursuant to section 204 of EO 11246, so that such
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provisions will be binding upon each subcontractor or vendor. The Subdistrict will take
such action with respect to any subcontract or purchase order as may be directed by the
Secretary of Labor as a means of enforcing such provisions, including sanctions for

noncompliance: Provided however, that in the event the Subdistrict becomes involved

in, or is threatened with, litigation with a subcontractor or vendor as a result of such
direction , the Subdistrict may request that the United States enter into such litigation to

protect the interests of the United States.

K. COMPLIANCE WITH CIVIL RIGHTS LAWS AND REGULATIONS

(a) The Subdistrict shall comply with Title VI of the Civil Rights Act of 1964
(Pub. L. 88-352; 42 U.S.C. § 2000d), the Rehabilitation Act of 1973 (Pub. L. 93-112,
Title V, as amended; 29 U.S.C. § 791, et seq.), the Age Discrimination Act of 1975 (Pub.
L. 94-135, Title I1I; 42 U.S.C. § 6101, et seq.), Title III of the Americans with
Disabilities Act of 1990 (Pub. L. 101-336; 42 U.S.C. § 12181, et seq.), and any other
applicable civil rights laws, and with the applicable implementing regulations and any
guidelines imposed by the U.S. Department of the Interior and/or Bureau of Reclamation.

(b) These statutes prohibit any person in the United States from being
excluded from participation in, being denied the benefits of, or being otherwise subjected
to discrimination under any program or activity receiving financial assistance from the
Bureau of Reclamation on the grounds of race, color, national origin, disability, or age.
By executing this 2014 Contract, the Subdistrict agrees to immediately take any measures
necessary to implement this obligation, including permitting officials of the United States

to inspect premises, programs, and documents.
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© The Subdistrict makes this agreement in consideration of and for the
purpose of obtaining any and all Federal grants, loans, contracts, property discounts, or
other Federal financial assistance extended after the date hereof to the Subdistrict by the
Bureau of Reclamation, including installment payments after such date on account of
arrangements for Federal financial assistance which were approved before such date.
The Subdistrict recognizes and agrees that such Federal assistance will be extended in
reliance on the representations and agreements made in this article and that the
United States reserves the right to seek judicial enforcement thereof.

(d) Complaints of discrimination against the Subdistrict shall be investigated

by the United States’ Office of Civil Rights.

L. CERTIFICATION OF NONSEGREGATED FACILITIES

The Subdistrict hereby certifies that it does not maintain or provide for its
employees any segregated facilities at any of its establishments and that it does not permit
its employees to perform their services at any location under its control where segregated
facilities are maintained. It certifies further that it will not maintain or provide for its
employees any segregated facilities at any of its establishments and that it will not permit
its employees to perform their services at any location under its control where segregated
facilities are maintained. The Subdistrict agrees that a breach of this certification is a
violation of the Equal Employment Opportunity clause in this 2014 Contract. As used in
this certification, the term “segregated facilities” means any waiting rooms, work areas,
rest rooms and wash rooms, restaurants and other eating areas, time clocks, locker rooms

and other storage or dressing areas, parking lots, drinking fountains, recreation or
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entertainment areas, transportation, and housing facilities provided for employees which
are segregated by explicit directive or are in fact segregated on the basis of race, creed,
color, or national origin, because of habit, local custom, disability, or otherwise. The
Subdistrict further agrees that (except where it has obtained identical certifications from
proposed subcontractors for specific time periods) it will obtain identical certifications
from proposed subcontractors prior to the award of subcontracts exceeding $10,000
which are not exempt from the provisions of the Equal Employment Opportunity clause;
that it will retain such certifications in its files; and that it will forward the following
notice to such proposed subcontractors (except where the proposed subcontractors have
submitted identical certifications for specific time periods):

NOTICE TO PROSPECTIVE SUBCONTRACTORS OF REQUIREMENT FOR
CERTIFICATIONS OF NONSEGREGATED FACILITIES

A Certification of Nonsegregated Facilities must be submitted prior to the
award of a subcontract exceeding $10,000 which is not exempt from the
provisions of the Equal Employment Opportunity clause. The certification may
be submitted either for each subcontract or for all subcontracts during a period
(i.e., quarterly, semiannually, or annually). Note: The penalty for making false

statements in offers is prescribed in 18 U.S.C. § 1001.

M. MEDIUM FOR TRANSMITTING PAYMENTS

(a) All payments from the Subdistrict to the United States under this 2014

Contract shall be by the medium requested by the United States on or before the date
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payment is due. The required method of payment may include checks, wire transfers, or
other types of payment specified by the United States.

(b)  Upon execution of this 2014 Contract, the Subdistrict shall furnish the
United States with the Subdistrict’s taxpayer’s identification number (TIN). The purpose
for requiring the Subdistrict’s TIN is for collecting and reporting any delinquent amounts

arising out of the Subdistrict’s relationship with the United States.

N. CONTRACT DRAFTING CONSIDERATIONS

This 2014 Contract has been negotiated and reviewed by the Parties hereto, each
of whom is sophisticated in the matters to which this 2014 Contract pertains. Articles 1
through 26 of this 2014 Contract have been drafted, negotiated, and reviewed by the

Parties, and no one Party shall be considered to have drafted the stated Articles.
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EXHIBITF

CRITERIA FOR INTECEATED OPERATIONS OF THE
COLORADC-BIG THOMPSOR AND VINDY AP FROJECTS

As adopted by the Board of Divectars
Rerthern Colovade Wster Conservemey District
and Munielpal Subdistrict

Decesber 13, 1991

Intrpduction. The Board of Dleecters of the Mortherm Colurade Water Consarvaney
District (Dlatrict) unmanimously adepeed the vparational conceprt for the
integration of the waters of the Colorade-%ig Thewpson Projeet {C-BT) and tha
Wiady Gap Froject of the Municipal Subdistrice (Subdistrict), Northern Colorads
Water Consepvancy District. This Intepration will maximize the bensfite to the
water users located within the boundaries of the Dlztrier and the Subdistrict
under Regolution No, D-840-6-87, dated June 12, 1987. Following this
resolution, the District, Subdistrier and the United Seates, through the Burssu
of Reclamation, amended the Carrisge Contract for Subdistrict water in order to
irplement the prineiple of invegrated eperarions. The new Carrwge Gontraet,
Gomtract No. 4-07-70-W0107, dated March 1, 1990, hereinafter referved to as the
Amendatory Uontract, approved the dalivery of £-8T water to the Suhdistrict,
This loan of C-BT water, hereinafter referred to as “in-lisu delivery® water,
will be made to maximize the bensefitz te water users,

Faragraph 10.b. of the smendatory Contraetr staden thae "Project Vater may be
delivered in-lteu of Subdistrict Water and charged against the Subdistrict's
agcount pursusnt to operating criteriz joiatly developed and approved by the
District and the Secretary which shall provide for replacement of the Project
Water delivered to the Subdistrict™. Darsgraph 10.b. of the &msndatory Contract
further provides for the ln-1lleu delivery of C-BT Froject Water te Windy Cap
participants, “subject to & eritevia of non-injury te insure thac chere L8 no
reduction in service to thoze who axe entitled to deliveriss of Project Water®,
These Upersting Criteria are developed to provide, under any future hydrelegic
conditions and operationsl policies, that the in-liew delivéty of Project Water
will meet the Amendatery Contract non-lajury provision for tha €-BT Project.

1
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The following general guidalines will govern the operating criteria:

L. C-BT water quatas will be ser, as they have historically, based upen all
pertinent consideretions, ineluding the vater yisld to the ¢-BT Project
from the C-BT water tig}ms. In-lieu &ekivé;:ies made to the Subhdistrict
from the C-BT Preject pursuant to the 4mendatory Contract will not be
consldered 1n setting the gueta. Thus, the C-BT water pool availahle
for G-BT Project quota serting will be censidared to include water
available wnder the C<BT water tights prier €0 in-lieu deliveries.. A
wurrent C-BT water -account showlng what ampunt of water would ba in
storage for Project allotrees in the ahsénce of An-lieu daliveries will
be kept for such purposss and will be furnished ro Reclamation ona
curcent basis,

2, Subdistrict water yield from the Windy Cap water rights will be
allocated snuually to each paxticipan: baged an thaiy pro-rata ownership
of Subdistrict Windy Gap allotuments. A participant’s snmual pro-vata
share of water will be pumped and first he used to repay its own
sutstanding in-lieu delivery debt. An in-lieu delivery account for
dabits vill bo kept for each Subdistrict participant fur this purposs.
This information will be made available to Reclamation on a monthly
basis during the water use period.

3. Windy Gap water will bs pumped Inte the C*B‘r system to repay in«lleu
deliveries of C-BT water when all of the following conditions are met:

4. Waster is divertsble under the Windy Cap water rights:

b A Windy Gap In-1feu débt balance exisrs;

e. Granhy Reservoir storage space (and Willow Creek Raservoir storage
space to the extent Subdistrict water is stored therein) is
available to store Windy Cap water and no spill from tha
aforemenitioned C-8T storage facilities i3 projected.

4. :Sp’ilhgzs and loasss from the C-BT system will be acgounted for in
accordance with paragraph 11 of the Amendatory Contract, When the C-BT
Projest I £illed to capacivy on the western alops and to ATorage

capacity for introduetion of Windy Gap Water is available in Cranby

2
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Bazervelr {snd to the extent Zubdistrict water can ha stered therain,
Hillew Creek Reservoir). any curstanding debt balance azsocisted with
in-lieu deliveries will be canceled and the C-BT system will be
coefsidered whole. In the event a spill oceurs hessuee the wster
conveyance system from the West Slope co the Ease 5lope has been
rendered inoperable due to an uwnsnticipated restriccion or failure in
the system which substantially lmpairs the earrisge of water, the C-BT
syscem will not be considered whole and the outstanding debt will be
equitably adjusted by the parvies te the dmendavory Contrace,

Similar e the spill provisions of paragreph 4 above canceling din-lieu
delivery debta, an outstanding in-lieu debr of the Subdistriet shall be
raduced in divect proportion te the availability of storage capicity in
Granby Heservoly (and to the extait Subdistriet water can be storad
thﬁr&iﬁ,, Willow Creek Reservoir). This reduction shall ooour hecause of
the inability of the Subdiscriet ro intreduce Subdistrick water and the
fact that injury cannot oceur beyond what capacity exists In the C-BY
aystem to reach s full capacity. The availabilicty of storage capacicy
In Granby Reservelr (and to the sxtent Subdistrict water ean be seored
therein, Willow Creek Reservoeir) will be datermined afcer subtracting
the Subdistrict water stored therein.

Subdistrict vepayment of water debts to the C-BT Froject, in addition to
Windy Gap pumping. may imclude payback to the C-BT pool with C-BT water
ownied of acquired by Windy Sap participants from C-BT wnit holders, or
other sources of supply available to the C-BT system on an scre-fool for
agere-foot baszis, prlor to an end of Subdiseelcet water year aseeunting to
meet the delivery, messurement and sccounting requiremenits of paragraph
10 of che Amendatery Comtract.

Payments assoclated with in-1isu delivery water dus to the United Stares
shall be made In sccordance with pavagraph 7 of the Amendatory Coptrast,

T erder to qualify for inslieu daliveries of Froject water, each
Subdizteice participant will malstain a back-up supply of warer. This
back-up supply must be approved by and be available to the District o1

3
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call. The call ghall ba enforcesble for the perfod of the cutstanding
In-lieu debt and water shall be provided on ar acre~foobt for acre-foot
basis, Repayument of its In-I{eu dalivery debr balaneo shall be in the
following form:

a. The Hubdistrict particlpsnt’s individually owned C-BF units,
pledged to the Districe;

b, Contracts to uwse another owner's G-BT units held by the Distrier
to the scceunt of the Subdiseriet participant:

e, Other ioterests in water rights held be the Discriet to the
account of the Subdistrict participant with definable yields
identified for repayment of in-lieu delivery debks.

If necessary tov meet the quota of the G-BT Projeet, the District Beard
has the right to call in the back-up supplies. The back+up supplies
will be provided on-a pro rata basis, based on the toral cutstanding
in~lieu debht of the Subdistriet participants. When these back-up
supplies are called In to meet the yuota declaration, a particlpant‘s
eutstanding debt will be reduced an an asra-feot For acre-foot paybasck
basis,

Accounting procedures for the tracking of in-lieu delivery water for the
integrated C-BY/Windy Gap vperation will be as follows:

#. The Subdistrict Water Year for cperation of the integrated
C-RT/Windy Cap system will be April 1 vhwough March 31 to
correspond with C+BY quots setting periods.

b. Accounting of sach participant's in-lieu delivery status will bs
wade st the end of each Subdistrict water year for the purpose of
in~lien payback and C-BT quota setting.

e. Tsused Windy Gap water available in the C-BT system shall be used
to repay outstanding in-lieu indebtedvess ar the close of the
Subdistrict water yesar. ‘

g, 1€ a participant hés been sllocated Windy Gep water, hased on its
pro vacs ownership and the water avallsble to the Project, but has

not used all its Vindy Cap water and another participant has an

&
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outstanding debt, unuzed Windy Cap water will be used pro rata from
available parcicipant Windy Gap water to rvepsy debts based on
agreements made between the parcicipants, If zgreements are not in
place betwesn participants as to the price to be paid for guch use
of Windy Gap water, the water will ba tranzferrsd pro zata to pay
outdtanding indebtedness of Viady Cap participants and the rata
payable to the parciéipant from whom the water wis borrowed will be
equivalent to thoss charges vhick would be assessed under tha
Amendatory Centract, as though the water was in-lien delivery
water,

@. Water not used by & partleipant or transferred ve another
participant for C-BT debr payback purposes of Mareh 31zt of sach
year will recurn to the Subdistrict posl, for resllocatisn amengst
all the participants for the following Water Year. This realloca-
tiom will be mede un or about April 1 of each yesr by the
Subdistrict Board.

£, In-liew deliveries will net be made In any water year to a
Subdistrice participant which would result In the participan:
recelving more than thelr pro rata ownership share of the Windy Gap
Froject water. This pro fats share 1s bassd on 8 total Hindy Cap
delivery of at least 48,000 sere-feet annuslly. An excéptiot to
this can oceur if the participant obetains, through rental or other
means, 4 portion of another participant's anmusl quota.

These Opereting Criteria may be awended with the concurrente of the Subdistrict,
Bistrice and Secrecary, tsking inte consideration sy future condicions which
may warrant changing these criteria.
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