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CONCERNINGTHEAPPLICATIONFORWATER SETTLEMENT
RIGHTSOF
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C.A. No. 1430; W-3757;  GRANDCOUNTY, COLORADO
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98CW189WD5)  

Div.: WaterDivisionNo. 5

FINDINGSOFFACT, CONCLUSIONSOFLAW, JUDGMENTANDDECREE
OFTHEWATERCOURT

THISMATTERcomesbeforetheCourtconcerningtheApplicationforFindingof
ReasonableDiligencefortheDarlingCreekEnlargementandExtensionoftheWilliams
ForkDiversionproject, WilliamsForkPowerConduit, andtheMoffatTunnelCollection
SystembytheApplicant, CityandCountyofDenver, actingbyandthroughitsBoardof
WaterCommissioners (hereinafter “DenverWater”). Havingreviewedandconsideredthe
pleadings, documentaryandotherevidence,thestipulationsofseveralparties, andthe
argumentsofcounsel, theCourtfinds, determinesanddecreesthat: 

I.FINDINGSOFFACT

TheCourthavingreceivedandconsideredallevidenceoffered, pleadings, and
argumentsbycounsel, herebymakesthefollowingfindings: 
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1. Applicant. 

CityandCountyofDenver,  
actingbyandthroughits
BoardofWaterCommissioners

Applicant” or “Denver”) 
1600West12thAvenue,  
Denver, Colorado80204
303) 628-6000

DenverWaterisahomerulemunicipalcorporationoftheStateofColorado. 
DenverWaterderivesitsauthorityandpowertooperateawatersupplysystemunderthe
stateconstitution, theDenverCityCharterandprovisionsofstatelaw.Pursuanttothe
DenverCityCharter, DenverWaterprovidesalltreatedandrawwaternecessaryforthefull
developmentoflandwithintheCityandCountyofDenver.Pursuanttoperpetualwater
serviceagreements, DenverWaterservesasthewaterutilityforothergovernmentalentities
outsidetheCityandCountyofDenver, butwithinDenverWater’sServiceArea, providing
alltreatedandrawwaternecessarytoservethefulldevelopmentofalllandwithinthe
ServiceAreadepictedinExhibit ___.DenverWateralsohascommitmentstoprovide
nearly68,000acre-feetoftreatedandrawwatertocustomersoutsideitsServiceAreaunder
perpetualfixedamountcontractslistedonExhibit ___.Theentitiesreceivingwaterunder
fixedamountcontractsarealllocatedwithintheCountiesofAdams, Arapahoe, Douglas
andJeffersonandtheCityandCountyofBroomfield.Fromtimetotime, DenverWater
providestreatedandrawwatertocustomersundertemporaryarrangements. 

DenverWateroperatesextensiverawwatercollectionsystemsincludingthe
SouthPlatteCollectionSystem, theRobertsTunnelCollectionSystem, theMoffatTunnel
CollectionSystemandtheWilliamsForkDiversionSystem.  OntheSouthPlatteRiver,  
DenverWatertypicallystoreswateratAntero, ElevenMile, CheesmanandChatfield
reservoirsfordeliveryorexchangeofwatertoeitherStrontiaSpringsReservoirorConduit
20intakesinWatertonCanyon.  DenverWaterstoresanddivertsColoradoRiverwaterat
DillonReservoiranddeliversthiswaterthroughtheRobertsTunneltotheNorthForkofthe
SouthPlatteRiveraboveStrontiaSpringsReservoir.  DenverWateralsocollectswaterfrom
theFraserandWilliamsForkRiversfordeliverythroughtheMoffatTunnelforstoragein
GrossReservoiranddeliverytoRalstonReservoirviatheSouthBoulderDiversionCanal. 

RawwaterdivertedfromthesesystemsistreatedatFoothills, Marstonand
MoffattreatmentplantsanddeliveredtoDenverWater’scustomersinthemetropolitan
area.  DenverWateralsodeliversrawwatertoanumberofcustomers.  Afterindooruseby
customers, thewaterisdischargedbacktotheSouthPlatteRiverastreatedeffluentfromthe
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Littleton-EnglewoodortheMetropolitanReclamationDistrictWastewaterTreatmentPlant.    
WaterusedoutdoorsreturnstotheSouthPlatteRiverbymeansoflawnirrigationreturn
flows. DenverWaterpossessesandcontrolswaterfromthevariousstreamsandriversby
diversion, storage, treatmentanddeliveryandalsothroughcontractualprovisionsinits
treatedandrawwaterleaseswithvariouswatersuppliers. 

DenverWateroperatesexchangesofitswatertoandfromvariousfacilitiesin
itssystemincludingStrontiaSpringsDiversionfacility (a/k/aRoxboroughDiversion
facility), CheesmanReservoirandChatfieldReservoir.  DenverWaterdivertsbyexchange
waterotherwiseoutofpriority, replacinganequivalentamountofwatertotheriverto
satisfythecallingseniorwaterright.  DenverWaterhasvarioustypesofreplacementwater
availableinitssystem, includingreleasesfromstorage, ColoradoRiversources, reusable
wastewaterreturnflowsandlawnirrigationreturnflows. 

2. WaterRightsatIssue. Thewaterrightsatissueinthismatterarethewater
rightsdecreedinCivilActionNo. 1430, GrandCountyDistrictCourt, November7, 1974
collectivelyreferredtoasthe “SubjectWaterRights”). 

3. Application.TheApplicationatissueinthismatteristheApplicationfiled
byDenverWateronFebruary27, 2007, forfindingofreasonablediligenceinCaseNo.  
2007CW029. 

4. Jurisdiction. TheCourthassubjectmatterjurisdictionovertheApplication
andthisproceeding, andpersonaljurisdictionoverallpersonswhowouldhavestandingto
appearasparties, regardlessofwhethertheyhaveappeared.  

5. Notice. Timelyandadequatenoticeofthependencyofthisproceedingin
remhasbeengiveninthemannerrequiredbylaw. TheApplicationwaspublishedinthe
March2007resume. NewspapernoticeoftheApplicationwasalsoprovidedintheGrand
JunctionDailySentinel, theGlenwoodSpringsPostIndependent, andtheGranbySky-High
NewsduringthemonthofMarch2007. DenverWateralsoprovidednoticetoownersor
reputedownersoflanduponwhichanynewdiversionorstoragestructures, includingthe
CityofEnglewood, BureauofLandManagement, theUnitedStatesofAmerica, and
ClimaxMolybdenumCompany.  

6. StatementsofOpposition.ThefollowingObjectorsfiledtimelystatementsof
opposition: TroutUnlimited; ClimaxMolybdenumCompany; GrandValleyWaterUsers
Association; OrchardMesaIrrigationDistrict; MiddleParkWaterConservancyDistrict;  
CityofEnglewood; Intrawest-WinterParkOperationsCorporation; andtheColoradoRiver
WaterConservationDistrict. 
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7. WithdrawalsofStatementsofOpposition.  OnMay7, 2007, Intrawest-Winter
ParkOperationsCorporationwithdrewitsstatementofoppositioninthismatter.  

8. Stipulations. ThefollowingObjectorshavestipulatedtoaformofthis
DecreeunderstipulationsenteredintowithDenverWater: GrandValleyWaterUsers
Association; OrchardMesaIrrigationDistrict; MiddleParkWaterConservancyDistrict;  
andtheColoradoRiverWaterConservationDistrict.TheseObjectorsandotherWestSlope
entitiesenteredintoanagreementwithDenverWaterdated_________,2012,whichisthe
basisuponwhichtheObjectorshaveenteredthestipulationsandprovidedtheirconsentto
theseFindingsofFact, ConclusionsofLaw, andJudgmentandDecree.   

9. SummaryofConsultation. ASummaryofConsultationbytheDivision
EngineerforWaterDivision5wasenteredonMay11, 2007. DenverWaterservedthe
SummaryofConsultationonallpartiestothismatteronJune8, 2007.  

10. Re-referral. OnOctober5, 2007, ClimaxMolybdenumCompanymovedto
re-referthismattertotheWaterCourt. Anorderofre-referralwasenteredOctober23,  
2007. 

DSWRESCRIPTIONOFUBJECT ATERIGHTS

11. NameofStructuresandSystems.Thefollowingstructuresandsystemsareat
issueinthismatter: (1) DarlingCreekEnlargementandExtensionoftheWilliamsFork
DiversionProject; (2) WilliamsForkPowerConduit; (3) MoffatTunnelCollectionSystem. 

12. LocationsofPointsofDiversionandPlacesofStorage. 

1) DarlingCreekEnlargementandExtensionoftheWilliamsFork
DiversionProject. Locationsoftheseveralpointsofdiversionofthecanalsofthe
DarlingCreekEnlargementandExtensionoftheWilliamsForkDiversionProject
areasfollows: 

a) WestBranchofDarlingCreek–apointontheSouthbankof
theWestbranchofDarlingCreekwhencethesoutheastcornerofSection8,  
Township3South, Range77West, ofthe6thP.M., bearsSouth39º27’ West
adistanceof11,939feet.  

b) TheNorthForkofDarlingCreek–apointontheNorthbankof
theNorthForkofDarlingCreekwhencethesoutheastcornerofSection8,  
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Township3South, Range77West,ofthe6thP.M., bearsSouth49º53’ West
adistanceof16,640feet.  

c) TheSouthForkofDarlingCreek–apointontheSouthbankof
theSouthForkofDarlingCreekwhencethesoutheastcornerofSection8,  
Township3South, Range77West,ofthe6thP.M. bearsSouth59º39’ Westa
distanceof15,368feet.  

d) EleventhCreek–apointontheSouthbankofEleventhCreek,  
whencethesoutheastcornerofSection8, Township3South, Range77West,  
ofthe6thP.M. bearsSouth67º16’ Westadistanceof12,705feet.  

e) Thosepointsalongtheunnamedstreamsdescribedunder
sourceswheretheprojectfacilitiesintersectsaidstreams.  

TheplacesofstorageinWaterDivision1areasfollows: 

f) GrossReservoir–adamconstructedacrossthebedofSouth
BoulderCreekinBoulderCounty, ColoradolocatedinTracts48and49,  
Township1South, Range71West, 6thP.M. (wheretheNorthone-half
N1/2) oftheSoutheastquarterofSection20, Township1South, Range71

West, the6thP.M. wouldbelocatedbyordinarysurveypractices), andwill
createareservoircoveringpartsofTracts47, 48, 49, 44, 45, 63, 107, 108,  
109, 110, theSouthhalf (S1/2) oftheSouthhalf (S1/2) ofSection18, Section
19,Section30, theSouthhalf (S1/2) oftheNortheastquarter (NE1/4) of
Section25, andtheEasthalf (E1/2) oftheSoutheastquarter (SE1/4) of
Section24, allinTownship1South, Range71West, ofthe6thP.M. in
BoulderCounty, Colorado.  

g) RalstonReservoir–thedamforwhichislocatedonornearthe
EastsideoftheNortheastquarter (NE1/4) oftheSoutheastquarter (SE1/4) of
Section32, Township2South, Range70West, ofthe6thP.M. andcreatesa
reservoirwhichcoverspartsofSection32, Township2South, Range70
West,ofthe6thP.M., andSections5and6, Township3South, Range70
Westofthe6thP.M., inJeffersonCounty, Colorado.  

h) MarstonReservoir–adamforwhichislocatedinJefferson
County, ColoradoinTownship5South, Range69West,ofthe6thP.M.. 
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i)TwoForksReservoir–adamtobeconstructedacrossthe
SouthPlatteRiveratoneofthefollowingplaces: 

i.AdamlocatedinSection30, Township7South, Range
69West, 6thP.M. inthebedoftheSouthPlatteRiver, or

ii. AdamtobelocatedinSection1, Township8South,  
Range70West, 6thP.M. acrossthebedoftheSouthForkoftheSouth
PlatteRiver. 

j)CheesmanReservoir– isformedbyadamacrosstheSouth
ForkoftheSouthPlatteRiverlocatedintheSouthwestquarter (SW1/4) of
Section6, Township10South, Range70West,ofthe6thP.M., inDouglas
andJeffersonCounties. 

k) ElevenMileCanonReservoir–locatedinthestreamabovean
archtypedamacrossthebedoftheSouthForkoftheSouthPlatteRiver
locatednearthecenteroftheSouthwestquarter (SW1/4) ofSection20,  
Township13South, Range72West, 6thP.M.,inParkCounty, Colorado.  

l)AnteroReservoir–locatedinthestreamaboveadamacross
thebedoftheSouthForkoftheSouthPlatteRiverinSections21and28, 
Township12South, Range76West, 6thP.M. inParkCounty, Colorado.  

2) WilliamsForkPowerConduit.ThepointofdiversionfortheWilliams
ForkPowerConduitislocatedintheWilliamsForkReservoirDam, theSoutheast
endofthedamwhichisatapointwhenceSoutheastcornerofSection23, Township
1North, Range79West, 6thP.M. bearsSouth24º53’ Eastadistanceof2,175feet.  

3) MoffatTunnelCollectionSystem. 

PointsofDiversion: 

a) MeadowCreekMeadowCreek–apointontheSouthbankof
saidcreekfromwhichpointtheNorthwestcornerofSection15, Township1
North, Range75West, 6thP.M., bearsNorth44°14.2' West2,689.6feet. 

b) TrailCreek–apointontheSouthbankofsaidcreekfrom
whichpointtheSoutheastcornerofSection15, Township1North, Range75
West, 6thP.M.,bearsSouth60°26.5' East1,149.3feet. 
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c) HurdCreek–apointontheSouthbankofsaidcreekfrom
whichpointtheSouthwestcornerofSection26, Township1North, Range75
West, 6thP.M.,bearsSouth83°8.4' Westadistanceof2,105.5feet. 

d) HamiltonCreek–apointontheSouthbankofsaidcreekfrom
whichpointtheNortheastcornerofSection2, Township1South, Range75
West, 6thP.M.,bearsNorth76°52.1' East2,642.8feet. 

e) CabinCreek–apointontheNorthbankofsaidcreekfrom
whichpointtheNortheastcornerofSection2, Township1South, Range75
West, 6thP.M.,bearsNorth21°29.2'East4,930.4feet. 

f) LittleCabinCreek–apointontheSouthbankofsaidcreek
fromwhichpointtheNortheastcornerofSection11, Township1South,  
Range75West6thP.M.,bearsNorth20°27.5'East2,580.4feet. 

g) BeaverCreek–apointontheNorthbankofsaidcreekfrom
whichpointtheSoutheastcornerofSection14, Township1South, Range75
West, 6thP.M.,bearsSouth7°38.3' East2,633.4feet. 

PlacesofstorageinWaterDivisionNo. 5: 

h) MeadowCreekReservoir–adamtobeconstructedacross
MeadowCreek, therightabutmentofwhichisatapointfromwhichthe
NorthwestcornerofSection14, Township1North, Range75West, 6thP.M.,  
bearsNorth84°09.1'West4,226.1feet. 

i)CabinCreekReservoir–adamtobeconstructedacrossCabin
Creek, therightabutmentofwhichisatpointfromwhichtheNortheast
cornerofSection2, Township1South, Range75West, 6thP.M., bearsNorth
17°21' Eastadistanceof4,517.8feet. 

PlacesofstorageinWaterDivisionNo. 1: 

j)GrossReservoir–adamconstructedacrossthebedofSouth
BoulderCreekinBoulderCounty, ColoradolocatedinTracts48and49,  
Township1South, Range71West, 6thP.M. (wheretheNorthhalf (N1/2) of
theSoutheastquarterofSection20, Township1South, Range71West, the
6thP.M.,wouldbelocatedbyordinarysurveypractices) andwillcreatea
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reservoircoveringpartsofTracts47,48, 49, 44, 45, 63, 107, 108, 109, 110,  
thesouthhalf (Sl/2) ofthesouthhalfofSection18, Section19, Section30,  
Southhalf (S1/2) oftheNortheastquarter (NE1/4) ofSection25, theEasthalf
E1/2) oftheSoutheastquarter (SE1/4) ofSection24, allinTownship1

South, Range71West, ofthe6thP.M. inBoulderCounty, Colorado. 

k) RalstonReservoir–adamforwhichislocatedonornearthe
EastsideoftheNortheastquarter (NE1/4) oftheSoutheastquarter (SE1/4) of
Section43, Township2South, Range70West, ofthe6thP.M.,andcreatesa
reservoirwhichcoverspartsofSection32, Township2South,Range70
West,6thP.M.,inSections5and6, Township3South,Range70West,of
the6thP.M.,inJeffersonCounty, Colorado. 

l)MarstonReservoir–thedamforwhichislocatedinJefferson
thCounty, ColoradoinTownship5South, Range69West,ofthe6P.M. 

m) TwoForksReservoir–adamtobeconstructedacrossthe
SouthPlatteRiveratoneofthefollowingplaces: 

i.AdamlocatedinSection30, Township7South, Range
69West, 6thP.M.,inthebedoftheSouthPlatteRiver; or

ii. AdamtobelocatedinSection1, Township8South,  
Range70West,ofthe6thP.M.,acrossthebedoftheSouthForkof
theSouthPlatteRiver. 

n) CheesmanReservoir– isformedbyadamacrosstheSouth
ForkoftheSouthPlatteRiverlocatedintheSouthwestquarter (SE1/4) of
Section6, Township10South, Range70West,6thP.M.,inDouglasand
JeffersonCounties. 

o) ElevenMileCanõnReservoir–locatedinthestreamabovean
arch-typedamacrossthebedoftheSouthForkoftheSouthPlatteRiver
locatednearthecenteroftheSouthwestquarter (S1/4) ofSection20,  
Township13South, Range72West, 6thP.M.,inParkCounty, Colorado. 

p) AnteroReservoir–locatedinthestreamaboveadamacross
thebedoftheSouthForkoftheSouthPlatteRiverinSections21and28,  
Township12South, Range76West, 6thP.M.,inParkCounty,Colorado. 
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13. Source. 

1) DarlingCreekEnlargementandExtensionoftheWilliamsFork
DiversionProject. WestBranchofDarlingCreek, NorthForkofDarlingCreek,  
SouthForkofDarlingCreek, EleventhCreekandtributaryandinterveningtributary
drainagetheretoandunnamedstreamsbetweenthosestreamswhicharenamedand
thepointofconnectionofthesystemwithClaimant'spresentfacilitiesatMcQueary
Creek. 

2) WilliamsForkPowerConduit. WilliamsForkRiver. 

3) MoffatTunnelCollectionSystem.TributariesoftheFraserRiverand
interveningdrainagethereto. 

14. AppropriationDates. 

1) DarlingCreekEnlargementandExtensionandExtensionofthe
WilliamsForkDiversionProject.  August26, 1953

2) WilliamsForkReservoirPowerConduit.October9, 1956

3) MoffatTunnelCollectionSystem. August30, 1963

15. Amount. 

1) DarlingCreekEnlargementandExtensionoftheWilliamsFork
DiversionProject. 

a) Fordirectandimmediateusefrom. 

i)WestBranchDarlingCreek. 5c.f.s., conditional

ii)NorthForkofDarlingCreek. 25c.f.s., conditional

iii)SouthForkofDarlingCreek. 25c.f.s., conditional

iv) EleventhCreekandtributarydrainage. 35c.f.s.,  
conditional

Total: 90c.f.s., conditional
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b) ForStorageforlateruse, thefollowingamountstobestored
in. 

i)GrossReservoir. 113,078ac. ft. 

ii) RalstonReservoir. 12,758ac. ft. 

iii)MarstonReservoir. 19,800ac. ft. 

iv) TwoForksReservoir. 600,000ac. ft. 

v) CheesmanReservoir. 79,000ac. ft. 

vi) ElevenMileCanonReservoir. 97,779ac. ft. 

vii)AnteroReservoir.85,564ac. ft. 

2) WilliamsForkReservoirPowerConduit. 

Fordirectandimmediateuse: 

105c.f.s., conditional
295c.f.s., absolute
400c.f.s. total

3) MoffatTunnelCollectionSystemfordirectandimmediateuse. 

a) Fordirectandimmediateusefrom. 

100c.f.s., conditional

b) Forstorageandalteruse, thefollowingamountstobestoredin. 

i)MeadowCreekReservoir. 5,100ac. ft. 

ii) CabinCreekReservoir. 4,250ac. ft. 

iii)GrossReservoir. 113, 078ac. ft. 
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iv) RalstonReservoir.  12,758ac. ft. 

v) MarstonReservoir.  19,800ac. ft. 

vi) TwoForksReservoir. 600,000ac. ft.  

vii)CheesmanReservoir. 79,000ac. ft. 

viii)ElevenMileCanonReservoir.  81,917ac. ft.  

ix) AnteroReservoir.  85,564ac. ft. 

16. Use: 

1) DarlingCreekEnlargementandExtensionoftheWilliamsFork
DiversionProject. Allmunicipaluses, includingdomesticuse, mechanicaluse,  
manufacturinguse, generationofelectricpower, powergenerally, fireprotection, use
forsewagetreatment, streetsprinkling, wateringofparks, lawnsandgrounds,  
maintainingofadequatestoragereserves, irrigation, exchange, replacementandthe
adjustmentandregulationoftheunitsoftheDenverMunicipalWaterSystemwithin
themselvesandwithotherwaterusers. 

2) WilliamsForkReservoirPowerConduit. Themechanicalpurposeof
generatingelectricenergy, andinpartasanadjuncttoadditionaluses, through
exchangeforthefollowingpurposes: 

Allmunicipaluses, includingdomesticuse, mechanicaluse,  
manufacturinguse, generationofelectricpower, powergenerally, fireprotection,  
sewagetreatment, streetsprinkling, wateringofparks, lawnsandgrounds,  
maintainingofadequatestoragereserves, irrigation, exchange, replacementandthe
adjustmentandregulationoftheunitsoftheDenverMunicipalWaterSystemwithin
themselvesandwithotherwaterusers. 

3) MoffatTunnelCollectionSystem. Allmunicipaluses, including
domesticuse, mechanicaluse, manufacturinguse, generationofelectricpower,  
powergenerally, fireprotection, sewagetreatment, streetsprinkling, wateringof
parks, lawnsandgrounds, maintainingofadequatestoragereserves, irrigation,  
exchange, replacementandtheadjustmentandregulationoftheunitsoftheDenver
MunicipalWaterSystemwithinthemselvesandwithotherwaterusers. 
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17. IntegrationwithExistingMunicipalWaterSystem. Thewatercollected
intheDarlingCreekEnlargementoftheWilliamsForkCollectionSystemcanbe
transportedthroughtheJonesPassTunneltoClearCreekorredirectedattheVasquez
TunnelfortransportationtotheMoffatTunneltoSouthBoulderCreek. Waterdivertedin
theMoffatTunnelCollectionSystemfacilitiesconnectstoDenverWater’sRanchCreek
collectionsystemfortransportationtotheMoffatTunneltoSouthBoulderCreek. Oncein
theSouthPlattewatershed, DenverWatercandirectlystoretheSubjectWaterRightsin
GrossandRalstonReservoirs; andbyexchange, toStrontiaSpringsReservoir, theproposed
TwoForksReservoir; Cheesman, ElevenMileCañon, andAnteroReservoirs.  Denver
WatercanthendeliverthesewaterstoitsintakestructuresonSouthBoulderCreekor
WatertonCanyon (StrontiaSpringsorConduit20) fortreatmentatMoffat, Foothillsor
MarstonWaterTreatmentPlants.  Aftertreatment, DenverWatercandeliverpotablewater
toanypartofitsserviceareabymeansofconduits, pumpingplants, andclearwater
reservoirs.  EffluentfromtheuseofwaterdivertedundertheSubjectWaterRightscanbe
recapturedatDenverWater’sgravelpitreservoirsforexchangeintoitsmunicipalwater
systemortreatedatDenverWater’sRecycleWaterPlantforfurthernon-potableuses.   
PowergeneratedattheWilliamsForkPowerPlantisusedtopaypowerinterferenceunder
theBlueRiverDecree. 

A’ CFRDPPLICANTSLAIMFORINDINGOFEASONABLEILIGENCE

18. DenverhasbeenReasonablyDiligent.  OnFebruary2, 2001, theWaterJudge
forWaterDivisionNo. 5, inCaseNo. 98CW189,confirmedandapprovedtherulingofthe
referee, whichfoundthatDenverWaterhaddiligentlyprosecutedworktowardthe
completionoftheSubjectWaterRights.  InfindingthatDenverWaterhadbeenreasonably
diligentinthedevelopmentoftheSubjectWaterRights, thecourtcontinuedtheconditional
SubjectWaterRightsinfullforceandeffectandorderedDenverWatertofilean
ApplicationforFindingofReasonableDiligenceonorbeforethelastdayofFebruary2007.   
OnFebruary27, 2007, DenverWaterfiledthisApplicationforafindingofreasonable
diligenceandtomakeabsolute, inaccordancewiththeOrderofthecourtdatedFebruary2,  
2001, andC.R.S. § 37-92-301(4). 

19. TheSubjectWaterRightsarePartofDenverWater’sIntegratedSystem. The
FraserRiverDiversionProjectandtheWilliamsForkDiversionProjectareintegralpartsof
theDenverMunicipalWaterSystem.  Theprojectsarelargeandintricate, requireextensive
scientificresearchanddevelopment, andnecessarilytakemanyyearstocompleteina
sequenceestablishedandexecutedbyDenverWateranditsemployeestobringaboutthe
completeutilizationofallthewatersinvolved, expeditiouslyandwithreasonablediligence.    
DenverWaterhasdemonstratedasteadyapplicationofefforttocompletetheappropriation
oftheSubjectWaterRights. Workonthefacilitiesnecessarytoputthesubjectwatersto
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theirdecreedbeneficialuseshasprogressedcontinuouslyandwithoutinterruption, andin
themostexpedientandefficientfashionpossibleunderthecircumstances. Work
accomplishedtowardthecompletionoftheSubjectWaterRightsandapplicationofwater
tothebeneficialusesforwhichtheyaredecreedincludesworkwhichhasbeendoneonthe
design, construction, andintegrationofstructuresforthestorage, treatment, distribution,  
andreuseandsuccessiveuseofthewaterswhicharethesubjectofthisproceeding.  Such
workhasprogressedcontinuouslyandwithoutinterruptionandwithreasonabledispatch.   

20. DiligenceActivities. TheDarlingCreekEnlargementandExtensionofthe
WilliamsForkDiversionProject, theWilliamsForkPowerConduitandtheMoffatTunnel
CollectionSystemareanintegralpartoftheDenverMunicipalWaterWorksSystem.  
DenverWaterhasregularlyoperatedtheWilliamsForkPowerConduitandtheMoffat
TunnelCollectionSystemduringthediligenceperiod.  Completionoftheconditional
portionsoftheSubjectWaterRightswilldependuponfuturehydrologiccircumstancesand
demandsintheDenverMunicipalWaterSystem.  Noevidencewaspresentedofany
circumstancethatwouldpreventwatersundertheconditionalwaterrightfrombeing
diverted, stored, orotherwisecaptured, possessedandcontrolledandappliedtobeneficial
usewithinareasonabletime.  TheactivitiescompletedbyDenverWaterduringthemost
recentdiligenceperiodaresetforthinparagraph4oftheApplicationfiledinthismatter. 
ThediligenceactivitiesdescribedintheApplicationandareincorporatedhereinbythis
reference.   

21. Need. Basedontheevidenceconsideredbythecourtinconnectionwiththe
followingfactors, thecourtfindsthatDenverWatercontinuestohaveanon-speculative
needfortheconditionalportionoftheSubjectWaterRightsthatarethesubjectofthis
decree. 

1) DenverWaterhasaReasonableWaterSupplyPlanningPeriod.   
DenverWater’scurrentwatersupplyplanningperiodextendsto2050.  Thecourt
findsthatthisisareasonablewatersupplyplanningperiod, particularlyconsidering
thesizeofDenverWater, bothinpopulationandgeography, andDenverWater’s
contractualcommitmentswithinandoutsideofitsservicearea.    

2) DenverWater’sSubstantiatedPopulation/RateofGrowthProjections.   
DenverWaterbasesitsdemandprojectionsonaneconometricmodelthatrelieson
numerousfactors, includingpopulationgrowthwithintheDenverMetropolitanArea
aspredictedbytheDenverRegionalCouncilofGovernments (“DRCOG”) in2030,  
andtheU.S. CensusBureauasprojectedin2050. ThecourtfindsthatDenverWater
reasonablyreliedontherateofpopulationgrowthusedbyDRCOGandtheU.S.  
CensusBureau. Populationgrowthfactorisoneofseveralfactorsconsideredby
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DenverWater’smodel. DenverWaterreliesonamodelthatinterrelateswaterusage
withdemographicsandvariousothersocio-economicfactors. Thisincludestherate
ofusageforsingle-familyhouseholdsinthefuture, sothattotalsingle-familyusage
canbedeterminedbymultiplyingthatusageratebythefuturenumberofsingle- 
familyhouseholds. Themodelassumesarateofgrowthof0.8percentperyearfrom
2005through2050, andapopulationof1.57millionresidentsin2050.Inaddition,  
themodelprojectsemploymentintheserviceareatoincreasetoatotalof1.33
millionjobsby2050, reflectinganaverageannualjobgrowthrateofalittleover0.9
percentfrom2005through2050.Thecourtfindsthatthemodelassumesawater
demandprojectionbasedonareasonablerateofpopulationandemploymentgrowth. 

3) WaterRequiredtoMeetDenverWater’sReasonablyAnticipated
Needs.  DenverWaterdemonstratedthattheremainingamountofconditionally
decreedwaterisreasonablynecessarytoservethereasonablyanticipatedneedsof
DenverWaterfortheplanningperiod, aboveitscurrentwatersupply.   

a) ImplementationofReasonableWaterConservationMeasures
DuringPlanningPeriod.  DenverWaterhasadoptedanaccelerated
conservationplanintendedtoachieveby2016the29,000acre-feetofsavings
targetedinits1996IntegratedResourcePlanfor2045. Toachievethese
goals, DenverWaterhasinstitutedanewcustomerinformationsystemthat
providescustomerswithaccesstomonthlyconsumptioninformationrather
thantheby-monthlyconsumptiondatahistoricallyprovidedbyDenverWater
toitscustomers.  DenverWaterhasalsoinstitutedarebatesandincentives
programtoencouragecustomerstoconverttolowwateruseappliances,  
plumbingfixtures, irrigationsystemsandmoreefficientlandscapes. Denver
Waterhasdevelopedaratestructurethatencouragesconservationthrough
pricesignals, andallowsformoreeffectivedemandmanagementduringpeak
summerirrigationuseandseveredroughts.  Inaddition, DenverWateris
engagedineducationaloutreachtoprovidecustomerswithinformationto
reducetheirconsumptionthroughbest-practicesforirrigationandotherwater
use.Thecourtfindsthattheseconservationmeasuresarereasonable

b) ReasonablyExpectedLandUseMixesduringthePlanning
Period. DenverWater’sdemandmodelconsidersthreetypesofcustomers,  
whichcouldbecharacterizedaslandusemixes. Theseusesinclude:( 1) 
single-familyresidences; (2) commercial, multi-familyandindustrialusers;  
3) andgovernmentandinstitutionalusers.Thecourtfindsthattheseare

reasonablelandusemixestoconsiderfortheplanningperiod.   
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c) ReasonablyAttainablePerCapitaUsageProjectionsforIndoor
andOutdoorUseBasedontheLandUseMixesDuringthePlanningPeriod. 
Inyear2000, DenverWater’ssystem-widemeteredwaterusewas204
gallonspercapitaperday. DenverWater’sforecastprojectsthatsystem-wide
meteredusewilldeclineto171gallonspercapitaperdayby2050.Along
withothereconomicanddemographicfactors, thisdeclinereflectstheimpact
ofnaturalreplacementofolder, lessefficientfixtures. Traditionally, 60
percentofDenverWater’suseisforindoorpurposesand40percentisfor
outdoorpurposes. DenverWatersprojectionsrepresenttheexerciseof
informedjudgment. 

d) AmountofConsumptiveUseReasonablyNecessarytoServe
theIncreasedPopulation. ThecourtfindsthatDenverWater’spastand
plannedfuturedemandsaccountforareasonableamountofconsumptiveuse
toserveitscustomers. 

e) DenverWater’sFutureDemandProjections. DenverWater
presentedaneconometricdemandmodelandprojectionsoffuturewater
demandsforDenverWater’sserviceareaanditsfixed-amountcontractual
commitments.  Themodel, whichprojectsunconstrainedwaterdemand, 
meaningwaterdemandwithoutemergencywaterrestrictions, forecasts
DenverWater’swaterdemandsthrough2050byutilizingsocioeconomic
forecasts, historicaldata, andU.S. Censusdata.  Specifically, themodelrelies
onsocioeconomicprojectionsmadebyDRCOG, whichprojectsfuture
populationasfaras2030, andthenextendsthesocioeconomicforecasts
through2050basedonnationalprojectionsfromtheU.S. CensusBureauand
othersources, suchashistoricrelationshipsbetweenserviceareagrowthand
nationaltrends.  Todetermine, DenverWater’s2050demand, theDRCOG
dataisextendedforwardto2050usingU.S. CensusBureaudataand
projections.  InordertoaccuratelyforecastDenverWater’sdemand, the
modelusesseparateequationstomeasure (1) singlefamilywateruseper
householdcustomers; (2) multi-family, commercialandindustrialcustomers;  
and(3) institutional (governmental) customers. Thedataforthesethreetypes
ofcustomersisbasedonannualwaterusedatacollectedbyDenverWater
anditsdistributorsfrom1973to1999. DenverWater’smodelprojectsthat
DenverWater’s2050treatedwaterdemandatthecustomers’ meterswould
be370,000acrefeet, includinga5percentcalibrationadjustment.  To
estimateDenverWater’stotalsystem-widedemandwaterrequirementsa
numberofadjustmentsmustbemade.  First, systemlossesandunaccounted
forwateruse, whichisestimatedtoaveragesixpercent, mustbeadded
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22,000acrefeet).  Second, 39,000acrefeetmustbesubtractedtoaccountfor
improvedefficiencyofwaterusingfixtures. Third, 67,000acrefeetinfixed
andspecialcommitmentswithcustomersoutsideofDenverWater’sservice
areamustbeadded. Fourth, pursuanttoDenverWater’spolicyofmaintaining
a30,000acrefootsafetyfactor, 30,000acrefeetwasadded. Withthese
adjustmentsDenverWater’stotalsystem-widedemandin2050is450,000
acrefeet. DenverWateranalyzedthedemandforecastresults.  Suchanalysis
includedevaluationofoverallusageanddemographicmetricsoftheforecast
incomparisontohistoricalstatistics.  ThecourtconcludesthattheApplicant
hasengagedinathoughtfulplanningprocessandhasproperlytakeninto
accountbothitsownexperienceandexpertise, andanalysisbyoutside
experts. 

4) DenverWater’sCurrentWaterSupply. DenverWater’sfuture
projecteddemandsareinexcessofthewatersupplycurrentlyavailablefromits
MunicipalWaterSystem. DenverWatergenerallyusesitsdirectflowwaterrights
firstbeforeusingitsreservoirstoragetomeetitswatersupplyneeds.  Duringthe
periodof1998-2007, DenverWater’sstoragedeclinedtoapointwhereDenver
Water’sstoragereservesweredrawndowntolessthanitsannualdemand.The
SubjectWaterRightsareakeypartinmeetingthisfuturedemand.  

5) SafetyFactor.ThecourtfindsthatDenverWater’s30,000acrefoot
safetyfactor(30,000acre-feet/yearofafour-yeardrought)isreasonableandprudent
amountofwatertostoreinreserveinlightofthenumberofcustomerswhichrelyon
DenverWater’ssystemandtheimportanceofDenverWatertotheeconomic
developmentoftheState. 

II.CONCLUSIONSOFLAW

BasedupontheFindingsofFactsetforthabove, thisCourtconcludesasamatterof
lawthat: 

22. IncorporationofFindingsofFact.  TheforegoingFindingsofFactare
incorporatedhereintotheextenttheyconstituteConclusionsofLaw. 

23. DenverWaterhasbeenReasonablyDiligent. DenverWaterhasbeen
reasonablydiligentindevelopingtheSubjectWaterRights.  Themeasureofreasonable
diligenceisthesteadyapplicationofefforttocompletetheappropriationinareasonably
expedientandefficientmannerunderallthefactsandcircumstances. Whenaprojector
integratedsystemiscomprisedofseveralfeatures, workononefeatureoftheprojector
systemshallbeconsideredinfindingthatreasonablediligencehasbeenshowninthe
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developmentofwaterrightsforallfeaturesoftheentireprojectorsystem. C.R.S. § 37-92- 
301(4)(b) (2010).  

Awatercourtmakesacase-by-caseconsiderationofseveralfactorsto
determinewhetheranapplicanthasmadetherequiredeffort.  SeeCityofLafayettev. New
AndersonDitchCo., 962P.2d955, 961 (Colo.1998) (citingDallasCreekv. Huey, 933P.2d
27, 36 (Colo.1997)).  Thesefactorsincludebutarenotlimitedto:  (1) economicfeasibility;   
2) thestatusofrequisitepermitapplicationsandotherrequiredgovernmentalapprovals;   
3) expendituresmadetodeveloptheappropriation;  (4) theongoingconductofengineering

andenvironmentalstudies;  (5) thedesignandconstructionoffacilities;  and (6)thenature
andextentoflandholdingsandcontractsdemonstratingthewaterdemandandbeneficial
useswhichtheconditionalrightistoservewhenperfected.  DallasCreek, 933P.2dat36.   

Allactsnecessarytocompletetheappropriationneednotbeaccomplishedin
thesamediligenceperiod. Whatmustbedemonstratediscontinuedintentandprogress
towardfinalizingtheconditionallydecreedappropriation. Theexistenceofaplan,  
capability, andneedforthewaterisexaminedperiodicallybythewatercourt, atthecloseof
eachdiligenceperiod, todeterminewhethertheapplicantisentitledtoretaintheantedated
priority.  Monitoringofuseandneedfortheconditionalappropriationisaproperroleofthe
watercourtinadiligenceproceeding. DallasCreek, 933P.2dat36. DenverWaterhas
shownacontinuedintentandprogresstowardfinalizingtheconditionaldecreed
appropriation, andhasestablishedthatithasaplan, capabilityandneedforthewater.  

24. CanandWill.  DenverWatercanandwilldivert, store, orotherwisecapture,  
possess, andcontrolandbeneficiallyusetheSubjectWaterRights. C.R.S. § 37-92- 
305(9)(b) (2010).  DenverWaterdemonstrateda “substantialprobabilitythatwithina
reasonabletimethefacilitiesnecessarytoaffecttheappropriationcanandwillbecompleted
withdiligence, andthatasaresultwaterwillbeappliedtoabeneficialuse.  Id.  Proofof
suchasubstantialprobabilitynecessarilyinvolvesimperfectpredictionsoffutureeventsand
conditions.  Thecanandwillrequirementshouldnotbeappliedrigidlytopreventbeneficial
useswhereanapplicantotherwisesatisfiesthelegalstandardofestablishinganon- 
speculativeintenttoappropriateforabeneficialuse. Further, theexistenceofcontingencies
doesnotpreventthecanandwilltestfrombeingsatisfied.  CityofBlackHawkv. Cityof
Central,97P.3d951 (Colo. 2004); CityofThorntonv. BijouIrr. Co., 926P.2d1, 43-45
Colo. 1996). Neithercurrenteconomicconditionsbeyondthecontroloftheapplicant

whichadverselyaffectthefeasibilityofperfectingaconditionalwaterrightortheproposed
useofwaterfromaconditionalwaterrightnorthefactthatoneormoregovernmental
permitsorapprovalshavenotbeenobtainedshallbeconsideredsufficienttodenya
diligenceapplication, solongasotherfactsandcircumstanceswhichshowdiligenceare
present.  C.R.S. § 37-92-301(4)(c) (2010). 
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25. Anti-Speculation.  DenverWaterdoesnothavespeculativeintentinusingthe
remainingconditionalportionsoftheSubjectWaterRights. DenverWaterisa
governmentalagencywhichwillservepersonsproposedtobebenefitedbytheSubject
WaterRights, andthereforedoesnotneedtodemonstratealegallyvestedinterestinthe
landsorfacilitiestobeserved. C.R.S. § 37-92-103(3)(a)(I) (2010).  DenverWater
demonstrateditsintenttomakeanon-speculativeuseoftheconditionalappropriationbased
on: (1) areasonablewatersupplyplanningperiod; (2) thatitssubstantiatedpopulation
projectionsarebasedonanormalrateofgrowthforthatperiod; and (3) theamountof
conditionallydecreedwaterisreasonablynecessarytoservethereasonablyanticipated
needsofthegovernmentalagencyfortheplanningperiod, aboveitscurrentwatersupply.     
C.R.S. § 37-92-103(3)(a) (2010). PagosaAreaWaterandSanitationDist. v. Trout
Unlimited, 219P.3d774, 780(Colo. 2009); PagosaAreaWater & SanitationDistrictv.  
TroutUnlimited, 170P.3d307, 309-310, 312 (Colo. 2007). 

26. BurdenofProofMet. DenverWaterhascompliedwithallrequirementsand
metallstandardsandburdensofproof, includingbutnotlimitedtoC.R.S. §§ 37-92-302(1);  
37-92-103(3); 37-92-305(9) (2010) toadjudicateitsclaimfortheSubjectWaterRightsand
isthereforeentitledtoaconditionaldecreeconfirmingandapprovingitsconditionalwater
storagerightsasdescribedintheFindingsofFact.   

27. Allotherrequirements.  DenverWaterhassatisfiedallotherstatutoryand
legalrequirementstosupportafindingofreasonablediligence. 

III.JUDGMENTANDDECREE

TheCourtincorporatesitsfindingsoffactandconcludesthatDenverWaterhasmet
therequirementsoflawforafindingofdiligence. 

28. TheforegoingFindingsofFactandConclusionsofLawareincorporated
herein. 

29. DenverWaterhasbeenreasonablydiligentinthedevelopmentofthe
remainingconditionallydecreedwaterrightsinC.A. 1430; namely, DarlingCreek
EnlargementandExtensionoftheWilliamsForkDiversionProject, WilliamsForkPower
ConduitandtheMoffatTunnelCollectionSystemsincethelastFindingofDiligence, and
thesaidconditionallydecreedwaterrightsandprioritiesareherebycontinuedinfullforce
andeffectandnoorderordecreeisdirectedorenteredforthecancellationoftheminwhole
orinpart. 
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30. PursuanttoC.R.S. § 37-92-301(4),DenverWatershallfileanApplicationfor
FindingofReasonableDiligenceonorbeforethelastdayof _____, 2017, solongas
DenverWaterdesirestomaintainthoseconditionallydecreedwaterrightsoruntila
determinationhasbeenmadethattheseconditionallydecreedwaterrightshavebecome
absolutewaterrightsbyreasonofthecompletionoftheappropriation. 

DATEDthis ___ dayof ____, 2011. 

JamesBoyd
WaterJudge
WaterDivisionNo. 5
StateofColorado
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ATTACHMENTQ

DISTRICTCOURT, WATERDIVISION5,  
COLORADODRAFT
GarfieldCountyCourthouseApril5, 2012
1098thStreet, Suite104
GlenwoodSprings, CO81601 CRE408:FPORURPOSESOF
CONCERNINGTHEAPPLICATIONFORWATERCOMPROMISEAND

SRIGHTSOF:  ETTLEMENT

THECITYANDCOUNTYOFDENVER, ACTING
CaseNo: 2007CW30BYANDTHROUGHITSBOARDOFWATER

COMMISSIONERS
CA657; 80CW162; 84CW087;  

INGRANDCOUNTY. 88CW209; 98CW214) 

Div.:5

FINDINGSOFFACT, CONCLUSIONSOFLAW, JUDGMENTANDDECREE
OFTHEWATERCOURT

THISMATTERcomesbeforetheCourtconcerningtheApplicationforFindingof
ReasonableDiligencefortheCarrNo. 2DitchbytheApplicant, CityandCountyof
Denver, actingbyandthroughitsBoardofWaterCommissioners (hereinafter “Denver
Water”). Havingreviewedandconsideredthepleadings, documentaryandother
evidence,thestipulationsofseveralparties, andtheargumentsofcounsel, theCourt
finds, determinesanddecreesthat: 

I.FINDINGSOFFACT

TheCourthavingreceivedandconsideredallevidenceoffered, pleadings, and
argumentsbycounsel, herebymakesthefollowingfindings: 

GMENERAL ATTERS

1. Applicant. 

CityandCountyofDenver,  
actingbyandthroughits
BoardofWaterCommissioners
1600West12thAvenue,  
Denver, Colorado80204
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ProposedDecree: July7, 2011] 

303) 628-6000

DenverWaterisahomerulemunicipalcorporationoftheStateof
Colorado.DenverWaterderivesitsauthorityandpowertooperateawatersupply
systemunderthestateconstitution, theDenverCityCharterandprovisionsofstatelaw. 
PursuanttotheDenverCityCharter, DenverWaterprovidesalltreatedandrawwater
necessaryforthefulldevelopmentoflandwithintheCityandCountyofDenver. 
Pursuanttoperpetualwaterserviceagreements, DenverWaterservesasthewaterutility
forothergovernmentalentitiesoutsidetheCityandCountyofDenver, butwithinDenver
Water’sServiceArea, providingalltreatedandrawwaternecessarytoservethefull
developmentofalllandwithintheServiceAreadepictedinExhibit ___.DenverWater
alsohascommitmentstoprovidenearly68,000acre-feetoftreatedandrawwaterto
customersoutsideitsServiceAreaunderperpetualfixedamountcontractslistedon
Exhibit ___.Theentitiesreceivingwaterunderfixedamountcontractsarealllocated
withintheCountiesofAdams, Arapahoe, DouglasandJeffersonandtheCityandCounty
ofBroomfield.Fromtimetotime, DenverWaterprovidestreatedandrawwaterto
customersundertemporaryarrangements. 

DenverWateroperatesextensiverawwatercollectionsystemsincluding
theSouthPlatteCollectionSystem, theRobertsTunnelCollectionSystem, theMoffat
TunnelCollectionSystemandtheWilliamsForkDiversionSystem.  OntheSouthPlatte
River, DenverWatertypicallystoreswateratAntero, ElevenMile, Cheesmanand
ChatfieldreservoirsfordeliveryorexchangeofwatertoeitherStrontiaSpringsReservoir
orConduit20intakesinWatertonCanyon.  DenverWaterstoresanddivertsColorado
RiverwateratDillonReservoiranddeliversthiswaterthroughtheRobertsTunneltothe
NorthForkoftheSouthPlatteRiveraboveStrontiaSpringsReservoir.  DenverWater
alsocollectswaterfromtheFraserandWilliamsForkRiversfordeliverythroughthe
MoffatTunnelforstorageinGrossReservoiranddeliverytoRalstonReservoirviathe
SouthBoulderDiversionCanal. 

RawwaterdivertedfromthesesystemsistreatedatFoothills, Marstonand
MoffattreatmentplantsanddeliveredtoDenverWater’scustomersinthemetropolitan
area.  DenverWateralsodeliversrawwatertoanumberofcustomers.  Afterindooruse
bycustomers, thewaterisdischargedbacktotheSouthPlatteRiverastreatedeffluent
fromtheLittleton-EnglewoodortheMetropolitanReclamationDistrictWastewater
TreatmentPlant.  WaterusedoutdoorsreturnstotheSouthPlatteRiverbymeansoflawn
irrigationreturnflows.DenverWaterpossessesandcontrolswaterfromthevarious
streamsandriversbydiversion, storage, treatmentanddeliveryandalsothrough
contractualprovisionsinitstreatedandrawwaterleaseswithvariouswatersuppliers. 
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DenverWateroperatesexchangesofitswatertoandfromvariousfacilitiesinits
systemincludingStrontiaSpringsDiversionfacility (a/k/aRoxboroughDiversion
facility), CheesmanReservoirandChatfieldReservoir.  DenverWaterdivertsby
exchangewaterotherwiseoutofpriority, replacinganequivalentamountofwatertothe
rivertosatisfythecallingseniorwaterright.  DenverWaterhasvarioustypesof
replacementwateravailableinitssystem, includingreleasesfromstorage, Colorado
Riversources, reusablewastewaterreturnflowsandlawnirrigationreturnflows. 

2. WaterRightsatIssue. ThewaterrightsatissueinthismatteraretheCarr
No. 2DitchwaterrightsdecreedinCivilActionNo. 657, GrandCountyDistrictCourt,  
November5, 1937(the “SubjectWaterRights”).  

TheCarrNo. 2Ditchwaterrightwasoneofseveralwaterrightsacquired
byDenverWaterinthemid-1980’sinconnectionwiththepurchaseoftheJohnKemp
Ranch, locatednearWilliamsForkReservoir, inGrandCounty, Colorado.   Thepointof
diversionfortheCarrNo. 2DitchisdownstreamofWilliamsForkReservoirnearapoint
ontheeastbankoftheWilliamsForkRiverintheSW1/4, Section13, TIN, R79Wofthe
th6P.M., inGrandCounty, Colorado. 

In1985, DenverWateracquiredtheKempRanch, comprisedof
approximately1,783acresofland, andnumerouswaterrightsthatdivertedfrom
WilliamsForkRiver, theColoradoRiver, LittleMuddyCreekandSmithGulch.   
IncludedinthisacquisitionwastheCarrDitchandtheCarrNo. 2Ditchthathadbeen
previouslydecreed 5.4cfsabsolute, andthe16cfs (powerportion) asconditional. 

TheCarrDitchandCarrDitchNo. 2havehistoricallydivertedwaterfrom
theWilliamsForkRiverdownstreamofWilliamsForkReservoir.  TheCarrNo. 2Ditch
wasusedtoirrigatelandeastoftheWilliamsForkRiver.  TheCarrNo. 2Ditchwas
originallydecreedfor21.4cfs, conditional, ofwhich5.4cfswasforirrigationpurposes
and16.0cfswasforpowerpurposestoraisetheirrigationwaterapproximately65feetin
elevationtothelandsirrigated. 

AfterDenverWater’sacquisitionoftheKempRanchandassociatedwater
rightsin1985, thepropertyandcertainwaterrightswereconveyedtotheColorado
DivisionofWildlifein1993, whileDenverWaterretainedownershipoftheCarrand
CarrNo. 2Ditches.  DenverWaterenteredintoaleaseagreementwiththeColorado
DivisionofWildlifeforthecontinueduseoftheCarrDitchontheKempRanchproperty.   
TheconveyanceallowedpublicaccesstotheWilliamsForkRiverdownstreamof
WilliamsForkDamthathadpreviouslybeenclosedtothepublic. 

TheCarrNo. 2DitchwasoriginallydecreedinCA-657, WaterDivision
No. 5, withtheclaimantWilliamCarr.  Bythatdecree, itwasgrantedanappropriation
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dateofOctober15, 1933, withaconditionalPriorityNo. 22ontheWilliamsForkRiver.   
Assuch, theCarrNo. 2DitchisseniortoWilliamsForkReservoir, butjuniorto
ShoshoneandCameoColoradoRivermainstemcalls.  JohnKempsubsequently
acquiredtheranchandwaterrightsinthemid-1960’s, and, inCase80CW162, Water
DivisionNo. 5, wasgrantedadecreedeclaring3.0cfsasabsolutedivertedforirrigation
ofabout70acres, withtheremaining18.4cfsasconditional. 

JohnKempthenwasgrantedanadditional2.4cfsasabsolute, totaling5.4
cfsabsolute, andtheremaining16cfsconditional, inCaseNo84CW087.  Itwas
determinedthattheapplicantatthetimehadexercisedreasonablediligenceeffortsthat
includedpurchaseofawaterpump, aluminumwaterpipe, afueltankforthewaterpump
andconstructionworkonthepenstockforthewaterpowersystem. 

SinceDenverWater’sacquisitionoftheKempRanchandassociatedwater
rightsin1985, DenverWaterhassecureddiligencedecreesinCaseNo.’s88CW209and
98CW214.TheStateEngineer’sOffice2001AbandonmentListincludedthe5.4cfsof
theCarrNo. 2Ditchthathadpreviouslybeendecreedabsolute. DenverWaterdidnot
protestthisinclusionofthisportionoftheCarrNo. 2Ditchontheabandonmentlist.    
The16.0cfsconditionalwaterrightremainsanactivewaterright. 

3. Application.TheApplicationatissueinthismatteristheApplicationfiled
byDenverWateronFebruary27, 2007, forfindingofreasonablediligenceinCaseNo.  
2007CW30. 

4. Jurisdiction. TheCourthassubjectmatterjurisdictionovertheApplication
andthisproceeding, andpersonaljurisdictionoverallpersonswhowouldhavestanding
toappearasparties, regardlessofwhethertheyhaveappeared.  

5. Notice.  Timelyandadequatenoticeofthependencyofthisproceedingin
remhasbeengiveninthemannerrequiredbylaw. TheApplicationwaspublishedinthe
March2007resume. NewspapernoticeoftheapplicationwasalsoprovidedintheGrand
JunctionDailySentinel, theGlenwoodSpringsPostIndependent, andtheGranbySky- 
HighNewsduringthemonthofMarch2007. DenverWateralsoprovidednoticeto
ownersorreputedownersoflanduponwhichanynewdiversionorstoragestructures,  
includingtheUnitedStatesofAmerica, BureauofLandManagement;andStateof
Colorado, DivisionofWildlife. 

6. StatementsofOpposition. ThefollowingObjectorsfiledtimelystatements
ofopposition: TroutUnlimited; UteWaterConservancyDistrict, actingbyandthrough
theUteWaterActivityEnterprise; GrandValleyWaterUsersAssociation; OrchardMesa
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IrrigationDistrict; Intrawest-WinterParkOperationsCorporation; andtheColorado
RiverWaterConservationDistrict. 

7. WithdrawalsofStatementsofOpposition.  OnMay7, 2007, Intrawest- 
WinterParkOperationsCorporationwithdrewitsstatementofoppositioninthismatter.  

8. Stipulations. ThefollowingObjectorshavestipulatedtoaformofthis
DecreeunderstipulationsenteredintowithDenverWater: UteWaterConservancy
District, actingbyandthroughtheUteWaterActivityEnterprise; GrandValleyWater
UsersAssociation; OrchardMesaIrrigationDistrict; andtheColoradoRiverWater
ConservationDistrict. TheseObjectorsandotherWestSlopeentitiesenteredintoan
agreementwithDenverWaterdated_________,2012,whichisthebasisuponwhichthe
ObjectorshaveenteredthestipulationsandprovidedtheirconsenttotheseFindingsof
Fact, ConclusionsofLaw, andJudgmentandDecree.   

9. SummaryofConsultation. ASummaryofConsultationbytheDivision
EngineerforWaterDivision5wasissuedonMay11, 2007. DenverWaterservedthe
SummaryofConsultationonallpartiestothismatteronJune8, 2007.   

DSWRESCRIPTIONOFUBJECT ATERIGHT

10. DescriptionofSubjectWaterRight.OnNovember5, 1937, inCivilAction
No. 657, theGrandCountyDistrictCourtawardedtoCarrNo. 2Ditch, StructureNo. 
417, PriorityNo. 22ontheWilliamsForkRiver, aconditionalwaterrightnottoexceed
21.4cubicfeetofwaterpersecondoftimeforthepurposeofoperatingawaterwheelto
elevate5.4cubicfeetofwaterpersecondoftimefortheirrigationof110acresofland,  
withappropriationdateofOctober15, 1933. 

11. DateofOriginalDecreeandCaseNo. November5, 1937, CivilActionNo.  
657, DistrictCourtofGrandCounty.  

12. Location.  Theheadgateislocatedatapointontheeastbankofthe
WilliamsForkRiverwhencetheSouthwestcornerofSection13, Township1, North,  
Range79Westofthe6thP.M. bearsSouth5645’ West1920feet.  

13. Source.  WilliamsForkRiver, tributarytotheColoradoRiver. 

14. Appropriationdate. October15, 1933. 

15. Amount. 5.4cfsabsolute
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16.0cfsconditional
21.4cfstotal

16. Use. Irrigationandpowerpurposes.  

A’ CFRDPPLICANTSLAIMFORINDINGOFEASONABLEILIGENCE

17. DenverWaterhasbeenReasonablyDiligent.  OnFebruary8, 2001, the
WaterJudgeforWaterDivisionNo. 5, inCaseNo. 98CW214, confirmedandapproved
therulingofthereferee, whichfoundthatDenverWaterhaddiligentlyprosecutedwork
towardthecompletionoftheSubjectWaterRight.  InfindingthatDenverWaterhad
beenreasonablydiligentinthedevelopmentoftheSubjectWaterRight, thecourt
continuedtheconditionalSubjectWaterRightinfullforceandeffectandorderedDenver
WatertofileanApplicationforFindingofReasonableDiligenceonorbeforethelast
dayofFebruary2007.  OnFebruary27, 2007, DenverWaterfiledthisapplicationfora
findingofreasonablediligenceinaccordancewiththeOrderofthecourtdatedFebruary
8, 2001, andC.R.S. § 37-92-301(4).   

18. DenverWaterOperatesanIntegratedWaterworksSystem. DenverWater’s
MunicipalWaterSystemprovidesforthediversion, storage, purification, delivery, use,  
andreuseofthewatersoftheStateofColorado. Thesewaterswillbeusedforthevarious
beneficialpurposestowhichDenverWater'smunicipalwatersystemhavebeen
appropriatedanddeemed. 

19. ActivitiesDemonstratingReasonableDiligence.TheCarrNo. 2Ditchis
anexistingstructure.  DenverWaterhasregularlyoperatedtheSubjectWaterRight
duringthediligenceperiod.  Completionofthisappropriationwilldependuponfuture
hydrologiccircumstancesanddemandsintheDenverMunicipalWaterSystem.  No
evidencewaspresentedofanycircumstancethatwouldpreventwatersunderthe
conditionalportionoftheSubjectWaterRightfrombeingdiverted, stored, orotherwise
captured, possessedandcontrolledandappliedtobeneficialusewithinareasonabletime.   
TheactivitiescompletedbyDenverWaterduringthemostrecentdiligenceperiodareset
forthinparagraph4oftheApplicationfiledinthismatter. 

20. CanandWill.DenverWatercanandwilldivertandputtheremaining
conditionalportionoftheSubjectWaterRighttobeneficialuse.  DenverWater
establishedthatthewaterscanbeandwillbediverted, stored, orotherwisecaptured,  
possessed, andcontrolledandwillbebeneficiallyusedandthattheprojectcanandwill
becompletedwithdiligenceandwithinareasonabletime.  
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21. NoSpeculativeIntent.DenverWaterisagovernmentalagency, andhasa
specificplanandintenttodivert, store, orotherwisecapture, possess, andcontrolthe
conditionalwaterrightforspecificbeneficialusesdecreedherein.    

TheCarrNo. 2Ditchpowerrightfor16.0cfs, conditional, couldbean
integralcomponentofthehydro-electricpowergeneratingfacilityoperationlocatedat
thebaseofWilliamsForkDam.  Thewaterright, ifchangedtoanewpointofdiversion,  
specificallytheWilliamsForkPowerConduit, locatedapproximately4,000feetupstream
oftheCarrNo. 2Ditchheadgate, attheWilliamsForkDam, wouldallowforthe
beneficialuseofthiswaterright.   

UndercurrentadministrationbytheOfficeoftheStateEngineer, awater
usermaystorewaterwheneverthewaterisphysicallyavailable, itswaterrightisin- 
priority, andtheamountofthewaterstoragerighthasnotbeensatisfied.  Under
Coloradocourtdecisionsandcurrentadministrativepractices, areservoirmayonlybe
filledonceduringeachyear, unlessadecreeprovidesforrefillrightsorforstorageinthe
reservoirundermultiplerightswithdifferentpriorities.  

BecausetheCarrNo. 2DitchwaterrightisseniortoWilliamsFork
Reservoir’s1935and1956storagepriorities, waterusedforpowergenerationcanbe
allocatedtotheCarrNo. 2waterright, ratherthanallocatedtoWilliamsForkstorage
prioritiesasbypassedstorableinflow.  Ifthewaterreleasedfromthereservoirforpower
generationisallocatedasbypassedstorableinflowthenWilliamsForkReservoirwould
beadministeredashavingachieveditsfirstannualfillwithoutactuallyphysicallyfilling
withwater.  ByallocatingalloraportionofthewaterreleasedfromWilliamsFork
ReservoirforpowergenerationtowardstheCarrNo. 2Ditchwaterright, ratherthan
bypassedstorableinflow, theabilityforWilliamsForkReservoirtophysicallyachieveits
firstannualfillisenhanced.  TheamountofwaterpreservedundertheWilliamsFork
Reservoirstorageprioritiesisthatamountofwaterusedforpowergenerationthatwould
beallocatedtowardstheCarrNo. 2Ditchwaterright.  Basedontheforegoing
descriptionofDenverWater’splantoutilizetheconditionalportionoftheCarrNo. 2
Ditchwaterright,thecourtfindsthatDenverWaterhasanon-speculativeneedforthe
SubjectWaterRight. 

II. CONCLUSIONSOFLAW

BaseduponandfullyincorporatingtheFindingsofFactsetforthabove, thisCourt
concludesasamatteroflawthat: 
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NJOTICEANDURISDICTION

22. ApplicationwasTimely.TheApplicationforaFindingofDiligenceandto
MakeAbsolutewastimelyfiledwiththeWaterClerkpursuanttoC.R.S. §37-92-301(4) 
2010). 

23. Notice.DenverWatersatisfiedallrequirementsfornoticeunderC.R.S.  
37-92-302(3)(2010). 

24. DenverWaterhasbeenReasonablyDiligent. DenverWaterhasbeen
reasonablydiligentindevelopingtheSubjectWaterRight. Themeasureofreasonable
diligenceisthesteadyapplicationofefforttocompletetheappropriationinareasonably
expedientandefficientmannerunderallthefactsandcircumstances. Whenaprojector
integratedsystemiscomprisedofseveralfeatures, workononefeatureoftheprojector
systemshallbeconsideredinfindingthatreasonablediligencehasbeenshowninthe
developmentofwaterrightsforallfeaturesoftheentireprojectorsystem. C.R.S. § 37- 
92-301(4)(b)(2010). 

Awatercourtmakesacase-by-caseconsiderationofseveralfactorsto
determinewhetheranapplicanthasmadetherequiredeffort.  SeeCityofLafayettev.  
NewAndersonDitchCo., 962P.2d955, 961 (Colo.1998) (citingDallasCreekv. Huey, 
933P.2d27, 36 (Colo.1997)).  Thesefactorsincludebutarenotlimitedto:  (1) economic
feasibility;  (2) thestatusofrequisitepermitapplicationsandotherrequiredgovernmental
approvals;  (3) expendituresmadetodeveloptheappropriation;  (4) theongoingconduct
ofengineeringandenvironmentalstudies;  (5) thedesignandconstructionoffacilities;   
and (6) thenatureandextentoflandholdingsandcontractsdemonstratingthewater
demandandbeneficialuseswhichtheconditionalrightistoservewhenperfected.   
DallasCreek, 933P.2dat36.   

Allactsnecessarytocompletetheappropriationneednotbeaccomplished
inthesamediligenceperiod. Whatmustbedemonstratediscontinuedintentandprogress
towardfinalizingtheconditionallydecreedappropriation. Theexistenceofaplan,  
capability, andneedforthewaterisexaminedperiodicallybythewatercourt, attheclose
ofeachdiligenceperiod, todeterminewhethertheapplicantisentitledtoretainthe
antedatedpriority.  Monitoringofuseandneedfortheconditionalappropriationisa
properroleofthewatercourtinadiligenceproceeding. DallasCreek, 933P.2dat36. 
DenverWaterhasshownacontinuedintentandprogresstowardfinalizingthe
conditionaldecreedappropriation, andhasestablishedthatithasaplan, capabilityand
needforthewater.  
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25. CanandWill.  DenverWatercanandwilldivert, store, orotherwise
capture, possess, andcontrolandbeneficiallyusetheSubjectWaterRight. C.R.S. § 37- 
92-305(9)(b) (2010).  DenverWaterdemonstrateda “substantialprobabilitythatwithina
reasonabletimethefacilitiesnecessarytoaffecttheappropriationcanandwillbe
completedwithdiligence, andthatasaresultwaterwillbeappliedtoabeneficialuse.   
Id.  Proofofsuchasubstantialprobabilitynecessarilyinvolvesimperfectpredictionsof
futureeventsandconditions.  Thecanandwillrequirementshouldnotbeappliedrigidly
topreventbeneficialuseswhereanapplicantotherwisesatisfiesthelegalstandardof
establishinganon-speculativeintenttoappropriateforabeneficialuse. Further, the
existenceofcontingenciesdoesnotpreventthecanandwilltestfrombeingsatisfied.   
CityofBlackHawkv. CityofCentral,97P.3d951 (Colo. 2004); CityofThorntonv.  
BijouIrr. Co., 926P.2d1, 43-45 (Colo. 1996). Neithercurrenteconomicconditions
beyondthecontroloftheapplicantwhichadverselyaffectthefeasibilityofperfectinga
conditionalwaterrightortheproposeduseofwaterfromaconditionalwaterrightnor
thefactthatoneormoregovernmentalpermitsorapprovalshavenotbeenobtainedshall
beconsideredsufficienttodenyadiligenceapplication, solongasotherfactsand
circumstanceswhichshowdiligencearepresent.  C.R.S. § 37-92-301(4)(c) (2010). 

26. Anti-Speculation.  DenverWaterdoesnothavespeculativeintentin
appropriatingtheSubjectWaterRight. DenverWaterisagovernmentalagencywhich
willservepersonsproposedtobebenefitedbytheSubjectWaterRights, andtherefore
doesnotneedtodemonstratealegallyvestedinterestinthelandsorfacilitiestobe
served.C.R.S. § 37-92-103(3)(a)(I) (2010).  DenverWaterdemonstrateditsintentto
makeanon-speculativeuseoftheconditionalappropriationbasedon: (1) areasonable
watersupplyplanningperiod; (2) thatitssubstantiatedpopulationprojectionsarebased
onanormalrateofgrowthforthatperiod; and (3) theamountofconditionallydecreed
waterisreasonablynecessarytoservethereasonablyanticipatedneedsofthe
governmentalagencyfortheplanningperiod, aboveitscurrentwatersupply.    C.R.S. §  
37-92-103(3)(a) (2010). PagosaAreaWaterandSanitationDist. v. TroutUnlimited, 219
P.3d774, 780(Colo. 2009); PagosaAreaWater & SanitationDistrictv. TroutUnlimited, 
170P.3d307, 309-310, 312 (Colo. 2007). 

27. BurdenofProofMet. DenverWaterhascompliedwithallrequirements
andmetallstandardsandburdensofproof, includingbutnotlimitedtoC.R.S. §§ 37-92- 
302(1); 37-92-103(3); 37-92-305(9) (2010) toadjudicateitsclaimfortheSubjectWater
Rightsandisthereforeentitledtoaconditionaldecreeconfirmingandapprovingits
conditionalwaterstoragerightsasdescribedintheFindingsofFact.   

28. Allotherrequirements.  DenverWaterhassatisfiedallotherstatutoryand
legalrequirementstosupportafindingofreasonablediligence. 
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III.JUDGMENTANDDECREE

TheCourtincorporatesitsfindingsoffactandconcludesthatDenverWaterhas
mettherequirementsoflawforafindingofdiligence. 

29. TheforegoingFindingsofFactandConclusionsofLawareincorporated
herein. 

30. DenverWaterhasbeenreasonablydiligentinthedevelopmentoftheCarr
No. 2DitchwaterrightsincethelastFindingofDiligence, andthesaidconditionally
decreedwaterrightsandprioritiesareherebycontinuedinfullforceandeffectandno
orderordecreeisdirectedorenteredforthecancellationoftheminwholeorinpart. 

31. PursuanttoC.R.S. § 37-92-301(4), DenverWatershallfileanApplication
forFindingofReasonableDiligenceonorbeforethelastdayof _______________,  
2017, solongasDenverWaterdesirestomaintainthoseconditionallydecreedwater
rightsoruntiladeterminationhasbeenmadethattheseconditionallydecreedwater
rightshavebecomeabsolutewaterrightsbyreasonofthecompletionofthe
appropriation. 

DATEDthis ___ dayof ____, 2012. 

HollyK. Strabilzky
WaterReferee
WaterDivisionNo. 1
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THECOURTFINDS:  NOPROTESTWASFILEDINTHISMATTER. 

THEFOREGOINGRULINGISCONFIRMEDANDAPPROVEDANDIS
HEREBYMADETHEJUDGMENTANDDECREEOFTHISCOURT. 

Dated: _________________________ 

JamesBoyd
WaterJudge
WaterDivisionNo. 5
StateofColorado
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ATTACHMENT Q

DISTRICT COURT, WATER DIVISI®N 5,    DRAFT

COLORADO April 5, 2012

Garfield County Courthouse
109 8th Street, Suite 104 C FOR PURPOSES OF

Glenwood Springs, CO 81601 COMPROMISE AND

SETTLEMENT

CONCERNING THE APPLICATI®N FOR WATER

RIGHTS ®F:

COURT USE ONLY

THE CITY AND COUNTY OF DENVER ACTING BY

AND THROUGH ITS BOARD OF WATER

COMMISSIONERS

Case No. 2007CW031

IN GRAND COUNTY.

Div.: Water Division No. 5

98CW190; 90CW113;

86CW218; 82CW125; W-

736- 78; W-736-74; W-736;

W-737; W-741; W-751; W-

155; W- 156; C.A.657)

FINDINGS OF FACT, CONCLUSIONS OF LAW, JUDGMENT

AND DECREE OF THE WATER COURT

THIS MATTER comes before the Court concerning the Application for Finding of
Reasonable Diligence and to Make Absolute by the Applicant,  City and County of
Denver, acting by and through its Board of Water Commissioners ( hereinafter " Denver
Water").  having reviewed and considered the pleadings,  documentary and other
evidence, the stipulations of several parties, and the arguments of counsel, the Court

finds, determines and decrees that:

m FINDINGS OF FACT

The Court having received and considered all evidence offered, pleadings, and
arguments by counsel, hereby makes the following findings:

GENERAL MATTERS

1.       Applicant.
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City and County of Denver,
acting by and through its
Board of Water Commissioners

1600 West 12th Avenue,

Denver, Colorado 80204

303) 628- 6000

Denver Water is a home rule municipal corporation of the State of

Colorado.  Denver Water derives its authority and power to operate a water supply
system under the state constitution, the Denver City Charter and provisions of state law.
Pursuant to the Denver City Charter, Denver Water provides treated and raw water for all
uses and purposes necessary for the full development of land within the City and County
of Denver.  Pursuant to perpetual water service agreements, Denver Water serves as the

water utility for other governmental entities outside the City and County of Denver, but
within Denver Water' s Service Area, providing all treated and raw water necessary to
serve the full development of all land within the Service Area depicted in Exhibit

Denver Water also has commitments to provide nearly 68, 000 acre- feet of treated and
raw water to customers outside its Service Area under perpetual fixed amount contracts

listed on Exhibit The entities receiving water under fixed amount contracts are all
located within the Counties of Adams, Arapahoe, Douglas and Jefferson and the City and
County of Broomfield.  From time to time, Denver Water provides treated and raw water
to customers under temporary arrangements.

Denver Water operates extensive raw water collection systems including
the South Platte Collection System, the Roberts Tunnel Collection System, the Moffat

Tunnel Collection System and the Williams Fork Diversion System.  On the South Platte

River,  Denver Water typically stores water at Antero, Eleven Mile,  Cheesman and
Chatfield reservoirs for delivery or exchange of water to either Strontia Springs Reservoir
or Conduit 20 intakes in Waterton Canyon.  Denver Water stores and diverts Colorado

River water at Dillon Reservoir and delivers this water through the Roberts Tunnel to the

North Fork of the South Platte River above Strontia Springs Reservoir.  Denver Water

also collects water from the Fraser and Williams Fork Rivers for delivery through the
Moffat Tunnel for storage in Gross Reservoir and delivery to Ralston Reservoir via the
South Boulder Diversion Canal.

Raw water diverted from these systems is treated at Foothills, Marston and

Moffat treatment plants and delivered to Denver Water' s customers in its Combined

Service Area.  Denver Water also delivers raw water to a number of customers outside of

its Combined Service Area within the Denver Metropolitan Area.  After indoor use by
customers, the water is discharged back to the South Platte River as treated effluent from
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the Littleton-Englewood or the Metropolitan Reclamation District Wastewater Treatment

Plant.  Water used outdoors returns to the South Platte River by means of lawn irrigation
return flows.   Denver Water possesses and controls water from the various streams and

rivers by diversion,  storage,  treatment and delivery and also through contractual
provisions in its treated and raw water leases with various water suppliers.

Denver Water operates exchanges of its water to and from various facilities

in its system including Strontia Springs Diversion facility ( a/k/a Roxborough Diversion
facility),  Cheesman Reservoir and Chatfield Reservoir.    Denver Water diverts by
exchange water otherwise out of priority, replacing an equivalent amount of water to the
river to satisfy the calling senior water right.   Denver Water has various types of

replacement water available in its system, including releases from storage, Colorado
River sources, reusable wastewater return flows and lawn irrigation return flows.

2.       Water Rights at Issue.    The water rights at issue in this matter are the

Fraser River Diversion Project and Williams Fork Diversion Project water rights decreed

in Civil Action No. 657, Grand County District Court, November 5, 1937, as modified
and supplemented March 4, 1940, and April 15, 1946 ( collectively referred to herein as
the " Subject Water Rights").

3.       Application.  The Application at issue in this matter is the Application filed

by Denver Water on February 27, 2007, for finding of reasonable diligence and to make
absolute in Case No. 2007CW031, Water Division 5.

4.       Jurisdiction. The court has subject matter jurisdiction over the Application

and this proceeding, and personal jurisdiction over all persons who would have standing
to appear as parties, regardless of whether they have appeared.

5.       Notice.  Timely and adequate notice of the pendency of this proceeding in
rem has been given in the manner required by law. The Application was published in the
March 2007 resume. Newspaper notice of the Application was also provided in the Grand

Junction Daily Sentinel, the Glenwood Springs Post Independent, and the Granby Sky-
High News during the month of March 2007. Denver Water also provided notice to the
United States of America, which is an owner or reputed owner of land upon which any
new diversion or storage structures.

6.       Statements of Opposition. The following Objectors filed timely statements
of opposition: Trout Unlimited; Ute Water Conservancy District, acting by and through
the Ute Water Activity Enterprise; Grand Valley Water Users Association; Orchard Mesa
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Irrigation District;  Middle Park Water Conservancy District;  Intrawest-Winter Park
Operations Corporation; and the Colorado River Water Conservation District.

7.       Withdrawals of Statements of Opposition.   On May 7, 2007, Intrawest-
Winter Park Operations Corporation withdrew its statement of opposition in this matter.

8.       Stipulations.   The following Objectors have stipulated to a form of this
Decree under stipulations entered into with Denver Water: Ute Water Conservancy

District, acting by and through the Ute Water Activity Enterprise; Grand Valley Water
Users Association; Orchard Mesa Irrigation District; Middle Park Water Conservancy
District; and the Colorado River Water Conservation District.  These Objectors and other

West Slope entities entered into an agreement with Denver Water dated
2012, which is the basis upon which the Objectors have entered the stipulations and
provided their consent to these Findings of Fact, Conclusions of Law, and Judgment and

Decree.

9.       Summary of Consultation. A Summary of Consultation by the Division
Engineer for Water Division 5 was entered on May 11, 2007. Denver Water served the
Summary of Consultation on all parties to this matter on June 8, 2007.

ESCRII'TION OF SUBJECT WATER RIGHTS

10.     Subject Water Rights.   The water rights involved in this proceeding are
those conditionally decreed to the Fraser River Diversion Project and the Williams Fork
Diversion Project, by Decree of the District Court of Grand County, Colorado in Civil
Action No. 657, entered November 5,  1937 as modified and supplemented March 4,

1940, and April 15, 1946.

11.     Locations of Points of Diversion and Places of Storage.

1)     Fraser River Diversion Project.

a)      The location of the several points of diversion of the canals of

the Fraser River Diversion Project are as follows:

i)      West Canal Line intake from the Fraser River at a point

on the East bank of said river whence the southeast corner of Section

33, Township 1 South, Range 75 West, 6th P.M. bears North 22°22'
West 18, 656 feet;
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ii)     Jim Creek feeder at a point on the North bank of said

creek whence the southeast corner of Section 33, Township 1 south,
Range 75 West, 6th P.M. bears North 41° 50' West 13, 863 feet;

iii)    Little Vasquez Creek feeder at a point on the East bank

of said creek whence angle point No. 2 of Tract 37, Township 2 South,
Range 75 West, 6th P.M., bears South 63° 48'03" West 526. 84 feet;

iv)    West Canal Line intake from Vasquez Creek at a point

on the East bank of said creek whence angle point No. 2 of Tract 37,

Township 2 South, Range 75 West, 6th P.M., bears North 37° 58' East
11, 416. 58 feet;

v)     West Canal Line intake from Cooper Creek at a point

where said canal crosses said creek whence angle point No. 1 of Tract

37, Township 2 South, Range 75 West, 6th P.M., bears South 80° 56'
West 729. 10 feet;

vi)    West Canal Line intake from St. Louis Creek at a point

on the East bank of said creek whence the southeast corner of Section

33, Township 1 South, Range 75 West, 6th P.M., bears North 69°47'
East 36,547 feet;

vii)   West Canal Line intake from West St. Louis Creek at a

point on the East bank of said creek whence the southeast corner of

Section 33, Township 1 South, Range 75 West, 6th P.   ., bears North

79°O1' East 36,009 feet;

viii)  East Canal Line intake from Buck Creek at a point on

the South bank of said creek where said canal crosses the creek 957

feet approximately due North of the mouth of the intake shaft of the
Moffat Water Tunnel;

ix)    East Canal Line intake from Faun Creek at a point on

the West bank of said creek whence the southeast corner of Section 33,

Township 1 South, Range 75 West, 6th P.M., bears South 61° 35' West
7, 801 feet;

x)     East Canal Line intake from South Ranch Creek at a

point on the West bank of said creek whence the southeast corner of

Page 5 of 25



Findings of Fact, Conclusions of Law, Judgment and Decree

Case No. 2007CW31 WD5

Draft Decree March 26, 2012]

Section 33, Township 1 South, Range 75 West, 6th P.   ., bears South

45° 37' West 13, 221 feet;

xi)     East Canal Line intake from Ranch Creek at a point on

the West bank of said creek whence the southeast corner of Section 33,

Township 1 South, Range 75 West, 6th P.M., bears South 40°22' West
16, 151 feet;

xii)   East Canal Line intake from North Ranch Creek at a

point on the South bank of said creek whence the southeast corner of

Section 33, Township 1 South, Range 75 West, 6th P.M., bears south
33° 0' West 19, 000 feet.

b)     The locations of the several western slope reservoirs of the

Fraser River Diversion Project are as follows;

i)      Vasquez Reservoir in Sections 18 and 19, Township 2
South, Range 75 West, 6th P.M., with the east end of the dam at a

point whence the southeast corner of Section 33, Township 1 South,
Range 75 West, 6t' P.M., bears North 45° 3' East 15, 551 feet.

ii)     St. Louis Reservoir in Sections 16 and 21, Township 2
South, Range 76 West, 6th P.M., with the East end of the dam at a

point whence the southeast corner of Section 33, Township 1 South,
Range 75 West, 6th P.M., bears North 69° 47' East, 36,547 feet.

c)      The locations of the several eastern slope reservoirs in which

the waters of the Fraser River Diversion Project are and will be stored are as

follows:

i)      Ralston Creels Reservoir in Sections 32 and 33,

Township 2 South, and Sections 5 and 6, Township 3 South, all in
Range 70 West, 6th P.M.;

ii)     Cheesman Reservoir in Township 10 South, Ranges 70
and 71 West, 6th P.M.,

iii)    Eleven Mile Canyon Reservoir in Township 13 South,
Ranges 72 and 73 West, 6th P.M.;
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iv)    Marston reservoir in Township 5 South,  Mange 69
West, 6th P.M.;

v)     Antero reservoir in Township 12 South, ranges 76 and
77 West, 6th P.M.,

vi)     (cross reservoir in Township 1 South, range 71 West,
6th P.M. in Boulder County, Colorado.

2)     Williams Fork Diversion Project.

a)      The locations of the several points of diversion of the canals of

the Williams Fork Diversion Project are as follows:

i)      North Canal Line, Section 1 from McQueary Creek at a
point on the South bank of said creek whence the United States

Location Monument Wilson near Minnehaha Gulch, LaPlata mining
district Grand County, Colorado, (hereinafter referred to as the Wilson
Monument) bears South 31° 56' 15" East 8, 333. 32 feet;

ii)     North Canal Line, Section 2, from Jones Creek at a point

on the South bank of said creek whence the Wilson Monument bears

South 66' 29' 40" East 1, 983. 49 feet;

iii)    North Canal Line, Section 3 receives its water through

Sections 1 and 2 and from tributary drainage and has no independent
point of diversion on any stream;

iv)     South Canal Line, Section 1 from Bobtail Creek at a

point on the East bank of said creek whence the Wilson Monument

bears North 65° 34'50" East 2,007.47 feet;

v)      South Canal Line, Section 2, From Steelman Creek at a

point on the East bank of said creek whence Wilson Monument bears

North 78' 46' 45" East 9, 525.25 feet;

vi)     South Canal Line, Section 3 receives its water through

Sections 1 and 2 and has no independent point of diversion on any
stream;
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vii)    South Canal Line, Section 4 from Bobtail Creek at a

point on the East bank of said creek whence the Wilson Monument

bears North 62° 23' East 1, 967.2 feet;

viii)   South Canal Line, Section 5 from Steelman Creek at a

point on the East bank of said creek whence the Wilson Monument

bears North 75° 07' East 9,715. 3 feet;

ix)     South Canal Line, Section 6 receives its water through

Section 7 and from tributary drainage and has no independent point of
diversion on any stream;

x)     South Canal Line, Section 7 from the Middle Fork of the

Williams Fork River at a point on the East bank of said Middle Fork

whence Ptarmigan Peak Monument bears South 73° 33' East 23, 868

feet;

xi)     South Canal Line, Section 8, from Allen Creek at a point

on the North bank of said creek whence the Ptarmigan Monument

bears North 86° 07' East 20, 897 feet;

xii)    South Canal Line, Section 9 receives its water through

Section 8 and has no independent point of diversion on any stream;

xiii)   South Canal Line, Section 10 from the South Fork of the

Williams Fork River at a point on the North bank of said South Fork

whence the Ptarmigan Peak Monument bears North 50°47'  East

11, 999 feet;

xiv)   Middle Fork Feeder Ditch of the South Canal Line

receives its water from tributary drainage and has no point of diversion
on any stream.

b)     The locations of the several eastern slope reservoirs in which

waters of the Williams Fork Diversion Project will be stored are as follows:

i)      Empire Reservoir in Section 29,  Township 3 South,
Range 74 West, 6th P.M.;
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ii)     Cheesman Reservoir in Township 10 South, Ranges 70
and 71 West, 6th P.M.,

iii)    Eleven Mile Canon Reservoir in Township 13 South,
Ranges 72 and 73 West, 6th P.M.;

iv)    Marston Reservoir in Township 5 South,  Range 69
West, 6th P.M.;

v)     Antero Reservoir in Township 12 South, Ranges 76 and
77 West, 6th P.M.

vi)     Gross Reservoir in Township 1 South, Range 71 West, 6th
P.M.

vii)   Ralston Creek Reservoir in Sections 32 and 33,

Township 2 South, and Sections 5 and 6, Township 3 South, all in
Range 70 West, 6th P.M.

12.     Dates of Appropriation.

1)     Fraser River Diversion Project. July 4, 1921 except as to the
enlargement of the Vasquez Reservoir, which date is July 7, 1936.

2)     Williams Fork Diversion Project. July 4, 1921.

13.     Amounts of Water.

1)     Fraser River Diversion Project:       352 cfs conditional

928 cfs absolute

1280 cfs total

2)     Williams Fork Diversion Project:    406 cfs conditional

214 cfs absolute

620 cfs total

See attached tables I, II, III and IV for amounts remaining conditionally decreed
for direct flow and storage rights for each of the within described features of the
Fraser River and Williams Fork Diversion Projects.
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14.     The Sources of Water and Amounts for Intake Rights.

1)     Fraser River Diversion Project.  The Fraser River, a tributary of the
Colorado River, and those of its several tributaries from which intakes have been or

will be constructed and also tributary drainage.

a)      From St. Louis Creek, East St. Luis Creek, Fool Creek, Ding
Creek, East Ding Creek, West Elk Creek, Elk Creek, and tributary drainage
above the canal, the maximum amount of 700 c. f.s., through the West Canal

Line intake from said St. Louis Creek;

b)     From West St.  Louis Creek,  Byers Creek,  and tributary
drainage above the canal, the maximum amount of 112 c.f.s., through the

West Canal Line intake from said West St. Louis Creek;

c)     From Faun Creek, and tributary drainage above the canal, the
maximum amount of 280 c.f.s., through the East Canal Line intake from said

Faun Creek;

d)     From South Ranch Creek, and tributary drainage above the
canal, the maximum amount of 180 c.f.s., through the East Canal Line intake

from said South Ranch Creek;

e)      From Ranch Creek, and tributary drainage above the canal, the
maximum amount of 112 c.f.s., through the East Canal Line intake from said

Ranch Creek; and

f)      From North Ranch Creek, and tributary drainage above the
canal, the maximum amount of 112 c. f.s., through the East Canal Line intake

from said North Ranch Creek;

Provided that the total diversions by means of the twelve sources described above
shall be limited at any one time to the maximum of 1280 c.f.s..

2)     Williams Fork Diversion Project. The Williams Fork River, a tributary
of the Colorado River and its several tributaries from which intakes have been or will

be constructed and also tributary drainage.

a)     From McQueary Creek, the maximum amount of 70 c. f.s.,
through the North Canal Line, Section 1;

Page 10 of 25



Findings of Fact, Conclusions of Law, Judgment and Decree

Case No. 2007CW31 WD5

Draft Decree March 26, 2012]

b)     From Jones Creek, the maximum amount of 25 c.f.s., through

the Forth Canal Line, Section 2;

c)     From McQueary and Jones Creeks,  and tributary drainage
above the canal, the maximum amount of 115 c.f.s., through the North Canal

Line, Section 5,

d)     From Bobtail Creek,  the maximum amount of 115 c.f.s.,

through the South Canal Line, Section 1;

e)     From Steelman Creek,  the maximum amount of 90 c.f.s.,

through the South Canal Line, Section 2;

f)      From Bobtail Creek,  the maximum amount of 195 c.f.s.,

through the South Canal Line, Section 4, but this amount shall be inclusive of

the amount from said creek through Section 1 of the South Canal Line as

mentioned in subsection( d) herein;

g)     From Steelman Creek,  the maximum amount of 150 c.f.s.,

through the South Canal Line, Section 5, but this amount shall be inclusive of

the amount from said creek through Section 2 of the south canal line as

mentioned in subsection( e) herein;

h)     From the Middle Fork of the Williams Fork River and from

tributary drainage above the canal,  the maximum amount of 400 c. f.s.,
through the South Canal Line, Section 6, but this amount shall be inclusive of

the amount from said Middle Fork through Section 7 of the South Canal Line

as mentioned in subsection 0) herein;

i)      From the Middle Fork of Williams Fork River, the maximum

amount of 350 c.f.s., through the South Canal Line, Section 7;

0)      From Allen Creek, the maximum amount of 250 c. f.s., through

the South Canal Line, Section 8;

k)     From the South Fork of the Williams Fork River, the maximum

amount of 200 c.f.s., through the South Canal Line, Section 10;
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1)      From tributary drainage above the feeder,  the maximum

amount of 50 c.f.s., through the Middle Fork Feeder Ditch;

Provided,  however,  that the total diversions by means of the twelve priorities
awarded in subsection (a) to ( 1), shall be limited at any one time to the maximum of
620 c.f.s., which is the total capacity of the Williams Fork Tunnel.

15.     Storage Amounts and Sources.

1)     The following West Slope reservoirs of the Fraser River Diversion
Project are entitled to store water from the following sources and in the following
amounts, under the Reservoir Appropriation 11A and their respective priorities:

a)      In St. Louis Reservoir, from the waters of St. Louis Creek,

Byers Creek and West St. Louis Creek, under and by virtue of original
construction, the maximum amount of 50,000,000 cubic feet, 1, 150 acre feet,

under priority date July 4, 1921.

b)     In Vasquez Reservoir, from the waters of Vasquez, Elk West

Elk, East King, King, Fool, East St. Louis, St. Louis, Byers and West St.
Louis Creeks, under and by virtue of original construction the maximum
amount of 12, 000,000 cubic feet, 275 acre feet, under priority date of July 4,
1921;

c)      In Vasquez Reservoir, from the waters of Vasquez, Elk, West

Elk, East King, King, Fool, East St. Louis, St. Louis, Byers and West St.
Louis Creeks, under and by virtue of enlargement, the maximum amount of
276,201, 400 cubic feet, 6,341 acre feet, under priority date July 7, 1936;

2)     The following Eastern Slope Reservoirs of the Denver Municipal
Water System are entitled to store the following amounts of water under Reservoir
Appropriation No. 11, as part of the Fraser River Diversion Project, for the benefit of

the persons lawfully entitled thereto:

a)     In Ralston Creek Reservoir 12, 758 acre feet;

b)     In Cheesman Reservoir 79, 000 acre feet;

c)     In Eleven Mile Canon Reservoir 81, 971 acre feet;
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d)     In Marston Reservoir 19, 800 acre feet;

e)      In Empire Reservoir 6,494.39 acre feet;

f)      In Gross Reservoir 113, 077.7 acre feet; and

g)     In Antero Reservoir 33, 000 acre feet.

3)     The following Eastern Slope Reservoirs of the Denver Municipal
Water System are entitled to store the following amounts of water under Reservoir
Appropriation No. 25, as part of the Williams Fork Diversion Project, for the benefit

ofthe persons lawfully entitled thereto:

a)      In Empire Reservoir, 6,494.39 acre feet;

b)     In Cheesan Reservoir, 79,000 acre feet;

c)      In Eleven Mile Canon Reservoir, 81, 917 acre feet;

d)     In Marston Reservoir, 19, 800 acre feet;

e)      In Antero Reservoir, 33, 000 acre feet.

f)      In Ralston Creek Reservoir 12, 758 acre feet; and

g)     In Gross Reservoir 113, 077.7 acre feet.

16.      Use.   Municipal uses,  including domestic use,  fire protection,  sewage
treatment, sanitation, street sprinkling, watering of parks, lawns and grounds, mechanical
uses and every other type of municipal uses, generation of electrical energy, and for
maintaining adequate storage reserves, and regulation of direct flow of water to meet the
exigencies of fluctuating demands for the above named uses; together with the right to
fill, refill, regulate and replace losses by reason of evaporation for the listed purposes.

17.     The Denver Municipal System is an Integrated System.   Denver Water

operates an integrated Municipal Water System. This system provides for the diversion,

storage, purification, delivery, use, and reuse of the waters of the State of Colorado.
These waters will be used for the various beneficial purposes to which Denver Water's

municipal water system have been appropriated and decreed. The widely fluctuating and
unpredictable flows of water in the streams of Colorado require the incorporation of
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storage reservoirs into this system. These reservoirs must be able to store a sufficient

amount of water that will guarantee a continuous annual supply of water for all municipal
uses and purposes.

CLAIM TO MAKE ABSOLUTE

18.     Denver' s Claim to Make Absolute a Portion of the Williams Fork

Diversion Project.  The court finds that on June 4, 2006, Denver Water legally diverted
and put to beneficial use 254 cfs of water under the Williams Fork Diversion Project, in
compliance with the decree in C.A. 657.

19.     Date water applied to beneficial use. June 4, 2006.

20.     Amount. 254 cfs.

21.     Use. All decreed beneficial uses.

22.     Description of place of use where water was applied to beneficial use.  The

water was placed to beneficial use in the area served by the Denver Municipal Water
System including areas served by fixed contracts.

CLAIM FOR F ING OF REASONABLE DILIGENCE

23.     Denver has been Reasonably Diligent.   On February 2, 2001, the Water
Judge for Water Division No. 5, in Case No. 98CW190, confirmed and approved the

ruling of the referee, which found that Denver Water had diligently prosecuted work
toward the completion of the Subject Water Rights.  In finding that Denver Water had
been reasonably diligent in the development of the Subject Water Rights, the court
continued the conditional Subject Water Rights in full force and effect and ordered

Denver Water to file an Application for Finding of Reasonable Diligence on or before the
last day of February 2007.  On February 27, 2007, Denver Water filed this Application
for a finding of reasonable diligence and to make absolute, in accordance with the Order
of the court dated February 2, 2001, and C.R.S. § 37- 92- 301( 4).

24.     The Subject Water Rights are Part of Denver Water' s Integrated System.

The Fraser River Diversion Project and the Williams Fork Diversion Project are integral

parts of the Denver Municipal Water System.  The projects are large and intricate, require
extensive scientific research and development,  and necessarily take many years to

complete in a sequence established and executed by Denver Water and its employees to
bring about the complete utilization of all the waters involved, expeditiously and with

Page 14 of 25



Findings of Fact, Conclusions of Law, Judgment and Decree

Case No. 2007CW31 WD5

Draft Decree March 26, 2012]

reasonable diligence.   Denver Water has demonstrated a steady application of effort to
complete the appropriation of the Subject Water Rights. Work on the facilities necessary
to put the subject waters to their decreed beneficial uses has progressed continuously and
without interruption, and in the most expedient and efficient fashion possible under the

circumstances. Work accomplished toward the completion of the Subject Water Rights

and application of water to the beneficial uses for which they are decreed includes work
which has been done on the design, construction, and integration of structures for the

storage, treatment, distribution, and reuse and successive use of the waters which are the

subject of this proceeding.    Such work has progressed continuously and without
interruption and with reasonable dispatch.

25.     Activities Demonstrating Reasonable Diligence.      In support of its

Application, Denver Water performed activities and made expenditures during this last
diligence period sufficient to demonstrate reasonable diligence toward the development of

its conditionally decreed water rights. The activities referred to in this paragraph are listed in
the Application and are incorporated herein by this reference.  The activities listed in the

Application are evidence of Denver Water' s continued reasonable diligence in developing
the conditional portion of the Subject Water Rights, and evidence the continuous efforts of

development and construction of the facilities necessary to divert, store and use the Subject
Water Rights.

26.     Need.  Based on the evidence considered by the court in connection with
the following factors,  the court finds that Denver Water continues to have a non-
speculative need for the conditional Subject Water Rights that are the subject of this

decree.

1)     Denver Water has a Reasonable Water Supply Planning Period.

Denver Water' s current water supply planning period extends to 2050.  The court

finds that this is a reasonable water supply planning period,  particularly

considering the size of Denver Water' s Combined Service Area, in population and
geography, and Denver Water' s contractual commitments outside of its Combined
Service Area.

2)     Denver Water' s Substantiated Population/Rate of Growth

Projections.  Denver Water bases its demand projections on an econometric model

that relies on numerous factors, including population growth within the Denver
Metropolitan Area as predicted by the Denver Regional Council of Governments

DRCOG") in 2030, and the U.S. Census Bureau as projected in 2050.  The court

finds that Denver Water reasonably relied on the rate of population growth used
by DRCOG and the U.S. Census Bureau.   Population growth factor is one of
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several factors considered by Denver Water' s model. Denver Water relies on a
model that interrelates water usage with demographics and various other socio-

economic factors.  This includes the rate of usage for single-family households in
the future, so that total single- family usage can be determined by multiplying that
usage rate by the future number of single-family households. The model uses a
projected growth rate of 1. 0 percent per year for the years 2005 through 2050, and

a population of 1. 74 million residents in 2050.   In addition, the model projects

employment in the service area to increase to a total of 1. 25 million jobs by 2050,
reflecting an average annual job growth rate of just under 0. 9 percent from 2005
through 2050. The court finds that the model assumes a water demand projection

based on a reasonable rate of population and employment growth.

3)     Water Required to Meet Denver Water' s Reasonably Anticipated

Needs.   Denver Water demonstrated that the remaining amount of conditionally
decreed water is reasonably necessary to serve the reasonably anticipated needs of
Denver Water for the planning period, above its current water supply.

a)     Implementation of Reasonable Water Conservation Measures

During Planning Period.    Denver Water has adopted an accelerated

conservation plan intended to achieve by 2016 the 29,000 acre- feet of
savings targeted in its 1996 Integrated Resource Plan for 2045. To achieve

these goals,  Denver Water has instituted a new customer information

system that provides customers with access to monthly consumption

information rather than the by-monthly consumption data historically
provided by Denver Water to its customers.  Denver Water offers rebates

and incentives to encourage customers to convert to low water use

appliances,  plumbing fixtures,  irrigation systems and more efficient

landscapes. Denver Water has developed a rate structure that encourages

conservation through price signals, and allows for more effective demand

management during peak summer irrigation use and severe droughts.   In
addition,  Denver Water is engaged in educational outreach to provide

customers with information to reduce their consumption through best-

practices for irrigation and other water use.   The court finds that these

conservation measures are reasonable.

b)     Reasonably E2ipected Land Use Mixes during the Planning
Period. Denver Water' s demand model considers three types of customers,

which could be characterized as land use mixes. These uses include ( 1)

single- family residences; ( 2) commercial, multi-family and industrial users;
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3) and government and institutional users. The court finds that these are

reasonable land use mixes to consider for the planning period,

c)     Reasonably Attainable Per Capita Usage Projections for
Indoor and Outdoor Use Based on the Land Use Mixes During the Planning

Period. In year 2000, Denver Water' s system-wide metered water use was

220 gallons per capita per day.  Denver Water' s forecast projects that
system-wide metered use will decline to 181 gallons per capita per day by
2050.   Along with other economic and demographic factors, this decline
reflects the conservation savings from natural replacement of older, less
efficient fixtures.   Traditionally, 60 percent of Denver Water' s use is for
indoor purposes and 40 percent is for outdoor purposes.   Denver Waters

projections represent the exercise of informed judgment.

d)     Amount of Consumptive Use Reasonably Necessary to Serve

the Increased Population.   The court finds that Denver Water' s past and

planned future demands account for a reasonable amount of consumptive

use to serve its customers.

4)     Denver Water' s Future Demand Projections.   Denver Water

presented an econometric demand model and projections of future water demands
for Denver Water' s Service Area and its fixed-amount contractual commitments.

The model, which projects unconstrained water demand, meaning water demand
without emergency water restrictions, forecasts Denver Water' s water demands
through 2050 by utilizing socioeconomic forecasts,  historical data,  and U.S.

Census data.  Specifically, the model relies on socioeconomic projections made by
DRCOG, which projects future population as far as 2030, and then extends the

socioeconomic forecasts through 2050 based on national projections from the U.S.
Census Bureau and other sources, such as historic relationships between service

area growth and national trends.  To determine Denver Water' s 2050 demand, the

DRCOG data is extended forward to 2050 using U.S. Census Bureau data and
projections.  In order to accurately forecast Denver Water' s demand, the model
uses separate equations to measure ( 1) single family water use per household
customers;  ( 2)  multi-family,  commercial and industrial customers;  and  ( 3)

institutional  ( governmental)  customers.     The data for these three types of

customers is based on annual water use data collected by Denver Water and its
distributors from 1973 to 1999.   Denver Water' s model projects that Denver

Water' s 2050 treated water demand at the customers' meters would be 370, 000

acre feet,  including a 5 percent calibration adjustment.    To estimate Denver

Water' s total system-wide demand water requirements a number of adjustments
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must be made.   First,  system losses and unaccounted for water use, which is

estimated to average six percent, must be added ( 22,000 acre feet).   Second,

39, 000 acre feet must be subtracted to account for improved efficiency of water
using fixtures. Third, 67,000 acre feet in fixed and special commitments with
customers outside of Denver Water' s Combined Service Area must be added.

Fourth, pursuant to Denver Water' s policy of maintaining a 30, 000 acre foot safety
factor, 30,000 acre feet was added.  With these adjustments Denver Water' s total

system-wide demand in 2050 is 450,000 acre feet.  Denver Water has analyzed the

demand forecast results.  Such analysis included evaluation of overall usage and

demographic metrics of the forecast in comparison to historical statistics.   The

court concludes that the Applicant has engaged in a thoughtful planning process
and has properly taken into account both its own experience and expertise, and
analysis by outside experts.

5)     Denver Water' s Current Water Supply.  Denver Water' s projected

future demands are in excess of the water supply currently available from its
Municipal Water System.  Denver Water generally uses its direct flow water rights
first before using its reservoir storage to meet its water supply needs.  During the
period of 1998- 2007, Denver Water' s storage declined to a point where Denver

Water' s storage reserves were drawn down to less than its annual demand.  The

Subject Water Rights are a key part in meeting this future demand.

6)     Safety Factor.  The court finds that Denver Water' s 30,000 acre foot
safety factor ( 30, 000 acre- feet/year of a four-year drought)  is reasonable and

prudent amount of water to store in reserve in light of the number of customers

which rely on Denver Water' s system and the importance of Denver Water to the
economic development of the State.

27.     Capability. The structures necessary to divert the waters of the Fraser River
Diversion Project and the Williams Fork Diversion Project to the beneficial uses for
which the appropriations are decreed have been constructed at the locations described in

the Decree as nearly as reasonably may be, or are of a nature or location such as not to
create a greater burden on the watershed of the Fraser River and its tributaries and the

Williams Fork River and its tributaries than as provided for in said Decree.

All facilities required to directly divert the Subject Water Rights have been
constructed and are in operation. All of the storage facilities have also been constructed

and are currently operational and capable of storing the Subject Water Rights, except for
Empire Reservoir,  which has not been constructed.     However,  there are no
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insurmountable hurdles which would prevent the permitting and construction of Empire
Reservoir.

Denver Water has demonstrated that the remaining conditionally decreed
amounts can and will be diverted,  stored or otherwise captured,  possessed,  and

controlled; and that the waters will be beneficially used.

II®  CONCLUSIONS OF LAW

Based upon the Findings of Fact set forth above, this Court concludes as a matter

of law that:

28.     The foregoing Findings of Fact are incorporated herein to the extent they
constitute Conclusions of haw.

29.     Denver Water has been Reasonably Diligent.   Denver Water has been

reasonably diligent in developing the Subject Water Rights.  The measure of reasonable

diligence is the steady application of effort to complete the appropriation in a reasonably
expedient and efficient manner under all the facts and circumstances. When a project or

integrated system is comprised of several features, work on one feature of the project or

system shall be considered in finding that reasonable diligence has been shown in the
development of water rights for all features of the entire project or system. C.R.S. § 37-

92- 301( 4)( b) ( 2010).

A water court makes a case- by-case consideration of several factors to
determine whether an applicant has made the required effort.  See City of Lafayette v.
New Anderson Ditch Co., 962 P.2d 955, 961 ( Colo. 1998) ( citing Dallas Creek v. Huey,
933 P. 2d 27, 36 ( Colo. 1997)).  These factors include but are not limited to:  ( 1) economic

feasibility;  (2) the status of requisite permit applications and other required governmental

approvals;  ( 3) expenditures made to develop the appropriation;  ( 4) the ongoing conduct
of engineering and environmental studies;  ( 5) the design and construction of facilities;

and ( 6) the nature and extent of land holdings and contracts demonstrating the water
demand and beneficial uses which the conditional right is to serve when perfected.

Dallas Creek, 933 P.2d at 36.

All acts necessary to complete the appropriation need not be accomplished
in the same diligence period. What must be demonstrated is continued intent and progress

toward finalizing the conditionally decreed appropriation.  The existence of a plan,

capability, and need for the water is examined periodically by the water court, at the close
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of each diligence period, to determine whether the applicant is entitled to retain the

antedated priority.   Monitoring of use and need for the conditional appropriation is a
proper role of the water court in a diligence proceeding. Dallas Creek, 933 P. 2d at 36.
Denver Water has shown a continued intent and progress toward finalizing the
conditional decreed appropriation, and has established that it has a plan, capability and
need for the water.

30.     Can and Will.   Denver Water can and will divert,  store,  or otherwise

capture, possess, and control and beneficially use the Subject Water Rights. C.R.S. § 37-

92- 305( 9)( b) ( 2010).  Denver Water demonstrated a " substantial probability that within a
reasonable time the facilities necessary to affect the appropriation can and will be
completed with diligence, and that as a result water will be applied to a beneficial use."

Id.  Proof of such a substantial probability necessarily involves imperfect predictions of
future events and conditions.  The can and will requirement should not be applied rigidly
to prevent beneficial uses where an applicant otherwise satisfies the legal standard of

establishing a non- speculative intent to appropriate for a beneficial use. Further, the
existence of contingencies does not prevent the can and will test from being satisfied.
City of Black Hawk v. City of Central, 97 P. 3d 951 ( Colo. 2004); City of Thornton v.
Bijou Irr.  Co., 926 P.2d 1, 43- 45 ( Colo.  1996). Neither current economic conditions

beyond the control of the applicant which adversely affect the feasibility of perfecting a
conditional water right or the proposed use of water from a conditional water right nor

the fact that one or more governmental permits or approvals have not been obtained shall

be considered sufficient to deny a diligence application,  so long as other facts and
circumstances which show diligence are present.  C.R.S. § 37- 92- 301( 4)( c) ( 2010).

31.     Anti-Speculation.  Denver Water does not have speculative intent in using
the remaining conditional portions of the Subject Water Rights.  Denver Water is a
governmental agency which will serve persons proposed to be benefited by the Subject
Water Rights, and therefore does not need to demonstrate a legally vested interest in the
lands or facilities to be served.   C.R.S.  §  37- 92- 103( 3)( a)( I) (2010).   Denver Water

demonstrated its intent to make a non-speculative use of the conditional appropriation

based on:  ( 1)  a reasonable water supply planning period;  ( 2) that its substantiated

population projections are based on a normal rate of growth for that period; and ( 3) the

amount of conditionally decreed water is reasonably necessary to serve the reasonably
anticipated needs of the governmental agency for the planning period, above its current
water supply.      C.R.S. § 37- 92- 103( 3)( a) ( 2010). Pagosa Area Water and Sanitation

Dist.  v.  Trout Unlimited,  219 P.3d 774,  780 ( Colo.  2009);  Pagosa Area Water  &

Sanitation District v. Trout Unlimited, 170 P. 3d 307, 309- 310, 312 ( Colo. 2007).
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32.     Perfection of Water Rights.   With regard to its claim to make absolute,

Denver Water demonstrated that it: ( 1) captured, possessed, and controlled water; and ( 2)

the applied the water to a beneficial use. City of Lafayette v. New Anderson Ditch Co.,
962 P.2d 955, 961- 962 ( Colo. 1998) ( citing City & County of Denver v. Northern Colo.
Water Conservancy Dist.,  276 P.2d 992,  998- 99  ( Colo.  1954)).  Denver Water has

lawfully petitioned the Water Court to declare the right absolute for purposes of fixing its
place in the priority system in relation to all other appropriators. New Anderson Ditch
Co., 962 P.2d 962; C.R.S. § 37- 92- 306 ( 2010).

33.     Burden of Proof Met. Denver Water has complied with all requirements

and met all standards and burdens of proof, including but not limited to C.R.S. §§ 37- 92-

302( 1); 37- 92- 103( 3); 37- 92- 305( 9) ( 2010) to adjudicate its claim for the Subject Water

Rights and is therefore entitled to a conditional decree confirming and approving its
conditional water storage rights as described in the Findings of Fact.

34.     All other requirements.  Denver Water has satisfied all other statutory and
legal requirements to support a finding of reasonable diligence.

III® JUDGMENT AND DECREE

The Court incorporates its findings of fact and concludes that Denver Water has

met the requirements of law for a finding of diligence.

35.     The foregoing Findings of Fact and Conclusions of Law are incorporated
herein.

36.     Denver Water has been reasonably diligent in the development of the Fraser
River and Williams Fork Diver Projects since the last Finding of Diligence, and the said
conditionally decreed water rights and priorities are hereby continued in full force and
effect and no order or decree is directed or entered for the cancellation of them in whole

or in part.

37.     Denver Water demonstrated that it lawfully diverted the amount of 254
c. f.s. under the Williams Fork Diversion Project and put said amount to beneficial use by
customers served by the Denver Municipal Water System. The amount of 254 c. f.s., as

depicted on Exhibit A, is hereby decreed absolute, and no additional showing of diligence
is required with regard to said amount.

38.     Pursuant to C.R.S. § 37- 92- 301( 4), Denver Water shall file an Application

for Finding of Reasonable Diligence on or before the last day of 2017, so

long as the Applicant desires to maintain those conditionally decreed water rights or until
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a determination has been made that these conditionally decreed water rights have become
absolute water rights by reason of the completion of the appropriation.

DATED this day of       , 2011.

Dolly K. Strabilzky
Water Referee

Water Division No. 1

THE COURT FINDS: NO PROTEST WAS FILED IN THIS MATTER.

THE FOREGOING RULING IS CONFIRMED AND APPROVED AND IS
HEREBY MADE THE JUDGMENT AND DECREE OF TIES COURT.

Dated:

James Boyd

Water Judge

Water Division No. 5

State of Colorado
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TABLEI

Case No. 07CW31 WD5)

FRASER RIVER DIVERSION PROJECT

Amounts Conditionally Decreed for Direct Flow Diversion
Paragraph No. in Decreed Amount Conditionally Amount Remaining
Portion of Original Decree Decreed in cubic feet per Conditionally Decreed in

Civil Action No. 657 Sources second cubic feet per second

1( a- f)& la Fraser River, Jim, Little Vasquez, Vasquez, Cooper and Buck 335 260. 0

St. Louis Creek, East St. Louis, Fool, King, East King, West,    700

2( a)   Elk and Elk Creeks, and tributary drainage above the West 486. 0

Canal

West St. Louis Creek, Byers Creek and tributary drainage 112

2( b)   above the East Canal 70.0

Faun Creek( shown as South Ranch Creek on current 280

2( c)   U.S. G.S. mapping) and tributary drainage above the East 230. 0

Canal

South Ranch Creek( shown as Middle Ranch Creek on current 180

2( d)   U.S. G. S. mapping) and tributary drainage above the East 114.0

Canal

112

2( e)   Ranch Creek and tributary drainage above the East Canal 63. 0

112

2( f)   North Ranch Creek and tributary drainage above the East 79.0

Canal

Total diversion through the Moffat Tunnel from all sources 1, 280

6 described in paragraphs 1 and 2 of Civil Action No. 657 352. 0

TABLE II

Case No. 07CW31 WD5)

FRASER RIVER DIVERSION PROJECT

Amounts Conditionally Decreed for Storage
Paragraph No. in

Decreed Portion of Amount Remaining Conditionally
Original Decree Civil Decreed

Action No. 657 Name Sources c. fs.

St. Louis Reservoir St. Louis, Byers, West St. Louis Creeks

3( a) 1, 150. 0
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Vasquez Reservoir Vasquez, Elk, West Elk, East King, King, Fool, East St.
3( b)  Louis, St. Louis, Byers, West St. Louis Creeks 275. 0

Vasquez Reservoir Vasquez, Elk, West Elk, East King, King, Fool, East St.
3( c)  Louis, St. Louis, Byers, West St. Louis Creeks 6, 341. 0

Antero Reservoir Fraser River and its tributaries diverted by Fraser River
5 Diversion Project 33, 000. 0

Gross Reservoir Fraser River and its tributaries diverted by Fraser River
Diversion Project 71, 266. 70

Gross Reservoir, originally known as Reservoir No. 22, was decreed in" Supplemental Finding and Decree for Other Than Irrigation Purposes
Respecting Reservoir No. 22 of the City and County of Denver" in Civil Action No. 657 by Decree of the Court entered April 15, 1946.

TABLE III

Case No. 07CW31 WD5)

WILLIAMS FORK DIVERSION PROJECT

Amounts Conditionally Decreed for Direct Flow Diversion
Paragraph No. in

Decreed Portion of Amount Conditionally Amount Remaining
Original Decree Sources Decreed in cubic feet per Conditionally Decreed in
Civil Action No.   second cubic feet per second

657

70 21. 4

1( a) McQueary Creek
25 3. 5

1( b) Jones Creek

McQueary Creek and Jones Creek and tributary drainage of McQueary 115 45

l(c) Creek and Jones Creek

195 80

1( f) Bobtail Creek plus tributary drainage
150 60

1O Steelman Creels plus tributary drainage
550 550

1( h) Middle Fork—Williams Fork River

350 350
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Draft Decree March 26, 2012]

1( i) Middle Fork—Williams Fork River plus tributary drainage
250 250

10) Allen Creek

200 200

1( k) South Fork Williams Fork River
50 50

1( 1) Middle Fork Feeder and tributary drainage
Last paragraph Total diversions through the Williams Fork Tunnel by means of 620 366. 00

under paragraph Ion priorities listed in subsections( a) to( 1) of paragraph 1 of the decree

page 8

TABLE IV

Case No. 07CW31 WD5)

WILLIAMS FORK DIVERSION PROJECT

Amounts Conditional l Decreed for Storage

Paragraph No. in Decreed Portion

of Original Decree Civil Action No.  Amount Remaining Conditionally
657 Name Sources Decreed c. f.s.

Williams Fork River and its

2( a)     Empire Reservoir tributaries 6,494.39

Williams Fork River and its

2( e)     Antero Reservoir tributaries 33, 000.00
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