
AttachmentN-1

INTHEUNITEDSTATESDISTRICTCOURTFORTHEDISTRICTOFCOLORADO
ConsolidatedCivilCaseNos. 2782, 5016and5017

and

DistrictCourt November1, 2010DRAFTWaterDivisionNo. 5, Colorado
GarfieldCountyCourthouse

th1098Street, #104
GlenwoodSprings, Co81601-3303

CONCERNINGTHEAPPLICATIONFORWATER CaseNumber: 2003CW039
RIGHTSOF: Part2of2) 

THECITYANDCOUNTYOFDENVER, ACTINGBY 1987CW376; 2003CW39
ANDTHROUGHITSBOARDOFWATER Part1of2) WD5) 
COMMISSIONERS

Division5Courtroom
INSUMMITCOUNTY. 

FINDINGSOFFACT, CONCLUSIONSOFLAW, JUDGMENTANDDECREE
TOMAKEABSOLUTE

THISACTIONcomesbeforetheCourtuponanapplicationforFindingofReasonable
DiligenceandtoMakeAbsolutefiledbytheCityandCountyofDenver, actingbyandthrough
itsBoardofWaterCommissionersforDillonReservoirrefillright.  Thisconditionalwaterright
wasoriginallyadjudicatedinCaseNo. 87CW376, WaterCourtWaterDivision5onFebruary
13, 1997andconfirmedandapprovedbytheUnitedStatesDistrictCourt, DistrictofColorado
onSeptember23, 1999. 

I. FINDINGSOFFACT

TheCourthasmadesuchinvestigationsasarenecessarytodeterminewhetherthe
statementsintheapplicationaretrueandisfullyadvisedwithrespecttothesubjectmatterofthis
application.  TheCourt, underthestandardscodifiedat §§ 37-92-301(4) and37-92-305(9), 10
C.R.S. finds, determines, andrulesasfollows: 

GIENERALNFORMATION

1. Name, address, telephonenumberofApplicant: 
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CityandCountyofDenver, actingbyandthroughitsBoardofWaterCommissioners
Applicant” or “Denver”) 

th1600West12Avenue,  
Denver, Colorado80204-3412
303) 628-6460

2. Application.TheApplicantfiledanApplicationforaFindingofDiligenceandto
MakeAbsolutewiththeWaterClerkonFebruary28, 2003pursuantto § 37-92-302, 10C.R.S.  
andthisCourt’sdecreeinCaseNo. 87CW376datedFebruary13, 1997.  TheApplicantalsofiled
theApplicationwiththeUnitedStatesDistrictCourt, DistrictofColoradoforconfirmationand
approvalthatthisdecreedoesnotadverselyaffecttheobjectivesoftheFinalDecreein
ConsolidatedCaseNos. 2782, 5016and5017.Applicantfiledanamendedapplicationtomake
anamountabsoluteonFebruary16, 2006.  

3. NoticeandJurisdiction.NoticeoftheApplicationwasgiveninthemanner
requiredby37-92-302(3), 10C.R.S.  TheWaterCourthasjurisdictionoverthesubjectmatterof
thisproceedingandoverallpersonsandpropertyaffectedbythisapplication, regardlessof
whetherthosepersonsorownersofpropertyhaveappeared.  TheUnitedStatesDistrictCourt
hasjurisdictionunderitscontinuingjurisdictioninConsolidatedCaseNos. 2783, 5016and5017. 

4. StatementsofOpposition.Thefollowingpartiesfiledtimelystatementsof
opposition: MiddleParkWaterConservancyDistrict (“MiddlePark”), ColoradoRiverWater
ConservationDistrict (“RiverDistrict”), BoardofCountyCommissionersoftheCountyof
Summit (“SummitCounty”), OrchardMesaIrrigationDistrict(“OrchardMesa”), GrandValley
WaterUsersAssociation(“GVWUA”)andUteWaterConservancyDistrict (“UteWater”).  

5. SummaryofConsultation. TheDivisionEngineer, WaterDivisionNo. 5
consultedontheApplicationandissuedareportonNovember13, 2003.  OnNovember18, 2003
andFebruary27, 2004, theApplicantservedcopiesoftheDivisionEngineer’sReport/Summary
ofConsultationonallparties. 

6. Stipulation.BystipulationdatedAugust1, 2003, SummitCountyandtheRiver
DistrictconsentedtoanentryofadecreefordiligenceandDenveragreed, ifnototherwise
settledbyseparatestipulation, tonotseekafinaldeterminationontheamountmadeabsolute
untilafterMarch1, 2005. Denverfurtheragreedtobifurcateitsclaimtomakeabsolute.  Onor
aboutNovember2, 2003, thewatercourtgrantedthemotiontobifurcate.  Thewatercourt
enteredadiligencedecree (Part1of2) onOctober29, 2004andtheUnitedStatesDistrictCourt
subsequentlyapprovedthediligencedecreeonNovember15, 2004. 
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DDRRRESCRIPTIONOFILLONESERVOIREFILLIGHT

7. Nameofstructure. DillonReservoir (Refill). 

8. Descriptionoftheconditionalwaterright (“OriginalDecree”). 

A. DateofOriginalDecreeandCaseNumber. February13, 1997, bythe
DistrictCourtforWaterDivisionNo. 5, CaseNo. 87CW376.  

B. Legaldescription.ThereservoirislocatedinSections7, 8, 17, 18, 19, 20,  
th21, 30, 31, T5S, R77Wofthe6P.M., andSections13, 23, 24, 25, 26, 35and36, T5S,  

thR78Wofthe76P.M.  ThedamislocatedacrossthechanneloftheBlueRiver, withthe
easterlyendlocatedatapointwhencetheE1/4cornerofSection18, T5S, R77Wofthe
th6P.M. bearsSouth59º 00’ East5507.7feet.   

C. Sources. ThesourcesofwatersupplyforstorageinDillonReservoirare
theBlueRiver, theSnakeRiver, andTenMileCreek, allofwhicharetributariesofthe
ColoradoRiverandthewaterswhichwouldnaturallybecomeapartofsaidstreams.   

D. Dateofappropriation. January1, 1985. 

E. Amount. 141,712acrefeet,ABSOLUTE
33,288acrefeet,conditional
175,000acrefeet,total

F. Uses. Allmunicipaluses, includingdomesticuse, mechanicaluse,  
manufacturinguse, fireprotection, streetsprinkling, wateringofparks, lawnsand
grounds.  Thiswaterrightmayalsobeusedforfloodcontrol.  Denver’suseofwaters
storedunderthisrefillpriorityshallcomplywithandbesubjecttotheBlueRiverDecree
andanystipulations, ordersorjudicialdecisionsenteredinConsolidatedCaseNos. 2782,  
5016and5017. 

CMALAIMTOAKEBSOLUTE

9. Date.April1, 1996-March31, 1997.   

10. Amount.141,712acrefeet.   

11. Use.DuringtheperiodApril1, 1996throughMarch31, 1997, 141,712acrefeet
ofwaterwasusedto:(1) replenishandrecoverwateroriginallystoredunderDenver’sJune24,  
1946storageright, fromwhichwaterwasreleasedtotheBlueRiverforfloodcontrolunder
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paragraphs11(A) and (B) oftheOriginalDecree; (2) bypassrefillwaterforfloodcontrolunder
paragraph11(C) oftheOriginalDecree; and (3) storewaterandreplaceevaporationlossesafter
thefirstfillunderparagraph11(D) oftheOriginalDecree.  Pursuanttoparagraph17(D) waterin
storageundertherefillrightonApril1ofanyadministrativeyearwasconsideredandaccounted
foraswaterstoredunderthefirstfilldecreeinthatadministrativeyear. 

12. Placeofusewherewaterisappliedtobeneficialuse. TheApplicantsubsequently
deliveredthroughtheRobertsTunnelthewaterstoredinDillonReservoirundertherefillwater
righttoareasservedbytheDenverMunicipalWaterSystemasdepictedinthemapattachedand
incorporatedheretoasExhibitA. 

II. CONCLUSIONSOFLAW

BaseduponandfullyincorporatingtheFindingsofFactsetforthabove, thisCourt
concludesasamatteroflawthat: 

13. ApplicationwasTimely. TheApplicationforaFindingofDiligenceandtoMake
AbsolutewastimelyfiledwiththeWaterClerkpursuanttoC.R.S. §37-92-301(4)(2010). 

14. Notice.DenverWatersatisfiedallrequirementsfornoticeunderC.R.S. §37-92- 
302(3)(2010). 

15. CanandWill. Noclaimforawaterrightmayberecognizedoradecreetherefor
grantedexcepttotheextentthatthewatershavebeendiverted, stored, orotherwisecaptured,  
possessed, andcontrolledandhavebeenappliedtoabeneficialuse.  C.R.S. § 37-92-305(9)(a)  
2010).  

16. PerfectionofWaterRights.  Inordertoperfecttheconditionalright, theapplicant
mustsatisfythefollowingcriteria: (1) capturing, possessing, andcontrollingwater; and (2) the
applicationofthewatertoabeneficialuse. CityofLafayettev. NewAndersonDitchCo., 962
P.2d955, 961-962(Colo.1998) (citingCity & CountyofDenverv. NorthernColo. Water
ConservancyDist.,276P.2d992, 998-99 (Colo. 1954)). Theapplicantmaythenpetitionthe
watercourttodeclaretherightabsoluteforpurposesoffixingtheappropriator'splaceinthe
prioritysysteminrelationtoallotherappropriators. NewAndersonDitchCo., 962P.2d962;  
C.R.S. § 37-92-306(2010). 

17. Applicationislawful. TheApplicanthassatisfiedallstatutoryandlegal
requirementstomakeabsoluteaportionoftheconditionalwaterrightadjudicatedinCaseNo.  
87CW376, WaterDivision5. 

III. JUDGMENTANDDECREE
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TheforegoingFindingsofFactandConclusionsofLawareincorporatedherein. 

18. THISCOURTDETERMINESANDRULESthattheApplicantplacedto
beneficialuse141,712acrefeetinaccordancewiththeOriginalDecreeandisentitledtothat
amountbeingmadeabsolute.  

19. THECOURTFURTHERDETERMINESANDRULESthatpursuanttothe
termsofthedecreeenteredinCaseNo. 03CW039 (Part1of2) theremainingconditionally
decreedwaterrightsandprioritiesareherebycontinuedinfullforceandeffectandnoorderor
decreeisdirectedorenteredforthecancellationoftheminwholeorinpart. 

DATEDthis ___ dayof ____, 2010. 

HollyK. Strabilzky
WaterReferee
WaterDivisionNo. 1

THECOURTFINDS:  NOPROTESTWASFILEDINTHISMATTER. 

THEFOREGOINGRULINGISCONFIRMEDANDAPPROVEDANDISHEREBY
MADETHEJUDGMENTANDDECREEOFTHISCOURT. 

Dated: _________________________ 

JamesBoyd
WaterJudge
WaterDivisionNo. 5
StateofColorado

5



CaseNos. 2782, 5016 & 5017andWaterCourtNo. 2003CW039, W.D. No. 5
FindingsofFact, ConclusionsofLaw, JudgmentandDecree (Part2of2) 

DillonReservoirRefillStorageRight

THEWITHINFINDINGSOFFACT, CONCLUSIONSOFLAWANDDECREEDO
NOTADVERSELYAFFECTTHEOBJECTIVESOFTHEFINALDECREEENTEREDBY
THISCOURTINCONSOLIDATEDCASENOS. 2782, 5016AND5017; ANDTHEDECREE
ISAPPROVEDANDCONFIRMED. 

D:______________ ATED

BYTHECOURT

UNITEDSTATESDISTRICTCOURT
DISTRICTOFCOLORADO
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