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County Attorney

June 21, 2012°

Peggy E. Montafio

Trout Raley Montafio Witwer & Freeman P.C.
1120 Lincoln Street, suite 1600

Denver Colorado, 80203

Dear Peggy,

As T told you last week, the staff has found your 1041 application to be complete. The County
will charge the applicant its actual costs in connection with the permit. At this time, Lurline
o estimates that cost to be $10,000.00. As we discussed, would you please have your client send a
() check for that amount to Kris Manguso in the planning department. When you get back in town,
please give me a call so that we can discuss the planning commission hearing and the schedule
for the actual 1041 hearing before the commissioners.

Very iruly Yours,

ny J. DiCola
d County Attorney
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PUBLIC NOTICE

PUBLIC NOTICE IS HEREBY GIVEN that the Board of County Commissioners of
the County of Grand, sitting as the Permit Authority, will hold a Public Hearing to consider the
Windy Gap Firming Project on August 1, 2012 and August 2, 2012 and any date to which the
public hearing may be continued. The Public Hearing will be held from 8:30 a.m. to 5:00 p.m.
each day in the Commissioners Meeting Room, Grand County Administration Building, 308
Byers Avenue, Hot Sulphur Springs, Colorado.

The purpose of the public hearing is to consider an application under Grand County
Administrative Regulations for Areas and Activities Designed as Matters of State Interest,
Chapter 5, “Municipal and Industrial Water Projects” (1041 Permit) for the Windy Gap Firming
Project.

Person(s) wishing to obtain information concerning the 1041 Permit application should
contact the Grand County Manager’s Office, between the hours of 8:30 a.m. and 5:00 p.m.,
Monday through Friday, Grand County Administration Building, 308 Byers Avenue, P.O. Box
264, Hot Sulphur Springs, Colorado 80451 or call (970) 725-3347.

The public hearing is open and all person(s) or organizations desiring to speak on the
matter will be afforded the opportunity to be heard.

(\/ h PUBLISHED BY ORDER OF THE BOARD OF COUNTY COMMISSIONERS,
h GRAND COUNTY, COLORADO.

s }%g7/
Sara L. Rosene
Grand County Clerk and Recorder

June 13,2012
DATE:

(SEAL)

Please publish one (1) time in the June 21, 2012 issue of the Middle Park Times. Please provide
proof of publication to the Department of Planning & Zoning.
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Melanie Zwick
P.O. Box 367 _
V" ter Park, CO 80482

Town of Grand Lake
P.O.Box 6
Grand Lake, CO 80447

Town of Fraser
P.O.Box 120
* Fraser, CO 80442

Sulphur Ranger District
P.O.Box 10
Granby, CO 80446

Jay Clough

P.O. Box 188
Fraser, CO 80442
-
Joann Sharp

P.O. Box 366
Tabernash, CO 80478

Lorene Linke
P.O. Box 405
Granby, CO 80446

Winter Park Water & Sanitation
P.O.Box 7
Winter Park, CO 80482

James Newberry
Grand County Commissioner

(
R\Gd)J ohnson
Grand County Sheriff

Rich Sanborn

Legacy Building Specialties Inc.

P.O. Box 709
Granby, CO 80446

Town of Kremmling
P.O. Box 538
Kremmling, CO 80459

Town of Winter Park
P.O. Box 3327
Winter Park, CO 80482

Bureau of Land Management
P.O. Box 68
Kremmling, CO 80459

Jean Nutting
P.O. Box 3447
Winter Park, CO 80482

Carol Morales
P.O. Box 364
Granby, CO 80446

Jim Daxton
P.O. Box 1400
Granby, CO 80446

Larry Gamble
Rocky Mountain National Park
Estes Park, CO 80517-8397

Nancy Stuart
Grand County Commissioner

Pete & Carol Peterson
PO Box 832
Kremmling, Co 80459-0832

Town of Granby
P.O. Box 440
Granby, CO 80446

Town of Hot Sulphur Springs
P.O.Box 116
Hot Sulphur Springs, CO 80451

Lisa Webb
PO Box 2410
Granby, Co 80446

George Villanyi
P.O. Box 1304
Winter Park, CO 80482

Diana Lynn Rau
P.O. Box 757
Fraser, CO 80442

Scott Babcock
1842 Clarkson Street
Denver, CO 80218

Three Lakes Water & Sanitation
P.O. Box 899
Grand Lake, CO 80447

Middle Park Land Trust
P.O.Box 1938
Granby, CO 80446

Gary Bumgarner
Grand County Commissioner

Kremmling Chamber of Commerce
P.O. Box 471
Kremmling, CO 80459
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‘Winter Park Chamber of Commerce

P.0."Box 3236
YV jer Park, CO 80482

Henderson Mine
Dill Doepken

P.O. Box 68
Empire, CO 80438

Lou Tyler
2289 Mount Meeker Ct
Loveland, Co 80537

Jim Taussig
P.O. Box 459
Kremmling, CO 80459

David Zink
P.O. Box 781
Fraser, CO 80442

()

Peg Toft
P.O. Box 98 _
Kremmling, CO 80459

Granby Sanitation
P.O. Box 560
Granby, CO 80446

Winter Park West Water & San
P.0O. Box 1390
Fraser, CO 80442

Carol Sidofsky
P.O. Box 362
Winter Park, CO 80482

Ir',xv.flwaters Trails Alliance
P.O. Box 946
Granby, CO 80446

Granby Chamber of Commerce
P.O. Box 35
Granby, CO 80446

Louise Powers
P.O. Box 68
Fraser, CO 80442

Dave Cautrell
P.O. Box 642
Granby, CO 80446

Middle Park Stockgrowers
C/0 Bill Thompson Jr.
P.O. Box 826

Kremmling, CO 80459

Toots Cherrington
408 County Road 42
Granby, CO 80446

Colorado Division of Wildlife
P.O.Box 216
Hot Sulphur Springs, CO 80451

Kremmling Sanitation District
P.O. Box 538
Kremmling, CO 80459

Grand County Water & San
P.O. Box 3077
Winter Park, CO 80482

Community First Bank
Attn: Theresa Turner
P.O. Box 826

Fraser, CO 80442

Rick Bortz
P.O. Box 162
Fraser, CO 80442

Charles Alexander
784 CR 401
Granby, CO 80446

Jerry Eller
P.O. Box 684
Kremmling, CO 80459

Colorado State Extension Office
P.O. Box 475
Kremmling, CO 80459

John Sevier
P.O. Box 1561
Fraser, CO 80442

Duane Scholl
P.O. Box 999
Kremmling, CO 80459

Columbine Lake Water & San
P.O. Box 555
Grand Lake, CO 80447

Soda Springs HOA

C/O Jerry Pierce

9921 US Highway 34 #20
Grand Lake, CO 80447

Mark Sabitini
PO Box 1397
Fruscim CO 80443

Carol Peterson
P.O.Box 832
Kremmling, CO 80459

Katie Barriteau

Public Info Corrdinator
McGraw Hill

1114 W 7™ Ave #100
Denver, CO 80204



Rod McGowan
P.O. Box 500

¢ by, CO 80446

Kim Long
P.O. Box 1831
Granby, CO 80446

NASH - Johnson

Attn: Joe Franklin

4045 S. Broadway — Suite 204
Englewood, CO 80110

Kurt Englemann
P.O. Box 467
Grand Lake, CO 80447

Art Estin
PO Box 273
Fraser, Co 80442

Duane Scholl
PO Box 999
Kremmling, Co 80459-0999

Bureau of Reclamation
11056 West County Rd 18E
Loveland, Co 80537-9711

Scott Munn
PO Box 21
Granby, Co 80446

Chuck Miller
PO Box 455
Winter Park, Co 80482

/"
G .) River Water Cons. District
PO Box 1120
Glenwood Springs, Co 81602

Mark Birdseye

P.O. Box 169
Winter Park, CO 80482

Susan Bennett
P.O. Box 773891
Steamboat Springs, CO 80477

John Demott
P.O.Box 1128
Granby, CO 80446

Carroll Bryant

Homestead Hills Homeowners
Assoc

P.O.Box 1013

Granby, CO 80446

Division of Wildlife
PO Box 216
Hot Sulphur Springs, Co 80451

Silvercreek Water & Sanitation
PO Box 4014
Silver Creek, Co 80446

Jim Taussig
PO Box 459
Kremmling, Co 80459

Norm Larkins
PO Box 1744
Fraser, Co 80442

Fraser Consolidated Dist
Joe Fuqua

PO Box 89

Fraser, CO 80442

Tish Linke
PO Box 2225
Granby, Co 80446

Dennis Smith
11101 Clermont Drive
Thornton, CO 80233

Joel Lucius
9110 E. Nichols Ave Suite 120
Englewood, CO 80112

Grand County Builders Assoc
PO Box 185
Granby, Co 80446

Mike Brooks
PO Box 705
Granby, Co 80446

Ron Jones
PO Box 3349
Winter Park, Co 80482

US Army Corps of Engineers
400 Rood Ave — Room 142
Grand Junction, Co 81501
Attn: Nathan Green

Becky Rand
PO Box 718
Winter park, Co 80482

Toots Cherrington
408 CR 42
Granby, Co 80446

Henderson Mine
PO Box 68
Empire, Co 80438

HSS-Parshall Fire Protection Dist
PO Box 45
Hot Sulphur Springs, CO 80451



Carol Peterson
PO Box 832
K ‘amling, Co 80459

Yvonne Knox
PO Box 110
Hot Sulphur Springs, Co 80451

George Villanyi
- PO Box 1304
Winter Park, CO 80482

‘Thompson & Sons
PO Box 3
Granby, Co 80446

East Grand Fire Protection District

PO Box 2967
Winter Park, Co 80482

()

Kremmling Fire Protection Dist.

PO Box 6
Kremmling, Co 80459

Reeder Creek Ranch
Art Bruchez

PO Box 1359
Kremmling, Co 80459

Division of Wildlife

Jon Ewert

PO Box 216

Hot Sulphur Springs, Co 80451

Gary Schmuck
13280 Columbine Ct
Thornton, Co 80241

\g\.r)& Lisa Palmer
PO Box 103
Kremmling, Co 80459

David Zink
PO Box 781
Fraser, Co 80442

Danny Pufpaff
PO Box 318
Winter Park, Co 80482

Mark Birdseye
PO Box 245
Tabernash, Co 80478

Colorado State Forest Service
P.O. Box 69
Granby, CO 80446

Grand Fire Protection District
PO Box 338
Granby, Co 80446

Steve Murphy
PO Box 956
Granby, Co 80446

Chimney Rock Ranch, LLC
C/O Bud Isaacs

Rim Operating Inc

5 Inverness Dr East
Englewood, Co 80112

A & L Land Company, LLC
1431 S Cherryvale Rd
Boulder, Co 80303

Blue Valley Ranch
PO Box 1120
Kremmling, Co 80459

George Stark
1321 Marshall St
Boulder, Co 80302

Jennifer Baker
PO Box 533
Granby, Co 80446

Dennis Pratt
PO Box 1361
Kremmling, Co 80459

Peg Toft
PO Box 98
Kremmling, Co 80459

anordloh@aol.com
ishackey@wpgov.com

tclausen@mpei.com

Grand Lake Fire Protection Dist.
PO Box 1408
Grand Lake, Co 80447

Dick & Dela Linke
PO Box 1006
Granby, Co 80446

Norm Carpenter
19 Devonwood
San Antonio, Tx 78257

BLM

Kremmling Field Office
PO Box 68

Kremmling, Co 80459

C40 ranch, LLC
10055 W 43 Ave
Wheatridge, Co 80033

Michael & Deborah Thompson
PO Box 301
Hot Sulphur Springs, Co 80451



\ - Mike Ritschard

PO Box 501
K ‘amling, Co 80459

Richard & Christine Doucette
PO Box 206
Hot Sulphur Springs, Co 80451

Stan Cazier
PO Box 500
Granby, Co 80446

John & Ida Sheriff
PO Box 96
Hot Sulphur Springs, Co 80451

David Taussig

White & Jankowski, LLP
511-16"™ St — STE 500 Kittredge
Bldg

Denver, Co 80202

GCWIN
PO Box 1503
Grand Lake, Co 80447

Dave & Chris Sammons
PO Box 442
Kremmling, Co 80459

Schmuck Children Trust
4417 S Oakwood Hills Pkwy
Eau Claire, WI 54701



Members:

Abbi Jo Wittman - Town of Grand Lake
. Andre DeBakker
‘ndrew Poirot - COPHE/WQCD
Andy and Becky Arnold
Austin Pottoroff
Becky Holmes
Ben Blair
Brad orr
Bruce Hutchins
Carol Sidofsky
Catherine Trotter - Town of Fraser
Chas McConnell
Chris Sammons
Deb Hess - Town of Granby

glplanning@townofgrandlake.com
andre@premierresort.com
andrew.poirot@state.co.us
broearnold@rkymtnhi.com
austinpottorff@aol.com
bholmes@netspeed.us
bblair@cjnetworks.com
borr@fs.fed.us
gews1@rkyminhi.com
fsds@rkymtnhi.com
ctrotter@town.fraser.co.us
chas@mcconnellprinting.com
daveandchrissammons@yahoo.com
dhess@townofgranby.com

Debra Brynoff - Grand County Board of Realtors

Dennis Soles - East Grand Fire

Granby Sanitation District

Grand County Builders Association
Grand Fire Protection District No. 1
Grand Lake Fire Protection District
James Shockey - Town of Winter Park
Janie Glos

Jean Johnson - Mountain Parks Electric

Jennifer Baker
Jennifer Scott
Judi Luthy
Ken Haynes

= '.\arry Gamble - Rocky Mountain National Park

““Lurline Curran

eo@gchor.com
dsoles@eastgrandfire.com
gsd@rkymtnhi.com
admin@grandcountybuildersassoc.com
grandfire@comcast.net
mlong@grandlakefire.org
jshockey@wpgov.com
jglos@pobox.com

jeanj@mpei.com
jbaker@egsd.org
jscott@co.grand.co.us
julub2@mac.com
khaynes@co.grand.co.us

larry_gamble@nps.gov
leurran@co.grand.co.us

Martha Schake - West Grand School District

Maura McKnight
Noel Wilson

schakem@westgrand.k12.co.us
hta@headwaterstrails.org
nrwilson1226 @peoplepc.com

Sally Blea - Three Lakes Wate and Sanitation District

Scott Penson

bleatliwsd@rkymtnhi.com
spenson@co.grand.co.us

Susan Cassel - Bureau of Land Management

Ted Soltis - Town of Kremmling
VM

susan_cassel@blm.gov
manager@townofkremmling.org
vm@ecrazyunclemarty.com
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Members:

Alice Nordioh

_BarlLazyJ

ill Thompson

- gud Issaacs

Carl Joyce

Dave Sammons
Don Carlson
Eric Kuhn

Erick Wilkinson
Gary Schmuck
George Stark
George Wiegers
gletwo@msn.com
James Shockey
Jay Precourt
Jeff Drager

Jim Yust

Jon Ewert

Kevin Bayer
Lloyd Palmer
Lyle Sidener
Mely Whiting
Mike Crosby

N. Carpenter
Neal Mishbach
Pat Shaw

Peggy Montano
Peter Fleming
Ron Thomasson

.-~Todd Clausen

(

Jjown of Hot Sulphur Springs

~ Town of kremmling

anordich@aol.com
info@barlazyj.com

Bill. Thomspson@state.co.us
bisaacs@rimop.com
carlsjoyce@sbcglobal.net

daveandchrissammons@yahoo.com

dcarlson@ncwcd.org
ekuhn@crwcd.org
ewilkinson@ncwced.org
garyschmuck@msn.com
gstark@qwest.net
george@wiegersco.com
gletwo@msn.com
jshockey@wpgov.com
japrecourt@aol.com
jdrager@ncwced
myranch80459@gmail.com
jon.ewert@state.co.us
kbbayer@fs.fed.us
Iwpalmer@rkymtnhi.com
lyle.sidener@state.co.us
mwhiting@tu.org
mike.crosby@state.co.us
ncarpenter@royalresorts.com
neal.misbach@state.co.us
patshaw@savantresources.com
pmontano@troutlaw.com
pfleming@crwed.org
RThomasson@usbr.gov
tclausen@mpei.com
townofhss@comcast.net
manager@townofkremmling.org



Members:

anastasia.kenner@qwest.com anastasia.kenner@gwest.com
_ Cathy hayes mamaskis2@yahoo.com
‘ave & Deb Weems (d2weems@netzero.net)

d2weems@netzero.net

Dave Boyes (dboyes@comcast.net) dboyes@comcast.net
Diana Rau (dianalrau@cs.com) dianalrau@cs.com
Dieter Zerressen (dzerres@gmail.com) dzerres@gmail.com
Doug Foster (riversoul@comcast.net) riversoul@comcast.net
Drew Nelson (dnelson@wpgov.com) dnelson@wpgov.com

Gene Abram (gene.abram@state.co.us) gene.abram@state.co.us
Grand County Tourism Board (dede@waldenhollow.com)
dede@waldenhollow.com
Irene Jans (irene@winterparkpartners.com)
irene@uwinterparkpartners.com
Jack Gerstein (jack@everestrealty.com)
jack@everestrealty.com
Jean Nutting (jammn@rkymtnhi.com) jammn@rkyminhi.com
Jean Wolter (jeanwolter@yahoo.com) jeanwolter@yahoo.com
Jeff Durbin (jdurbin@town.fraser.co.us)
jdurbin@town.fraser.co.us
Jennifer Pierro (jpierro@townofgranby.com)
jpierro@townofgranby.com
Jerry Flynn (mjvagabonds@yahoo.com)  mjvagabonds@yahoo.com
Joann Sharp (joanns@rkymtnhi.com) joanns@rkymtnhi.com
Joe Franklin (jfranklin@nashjohnson.com)
jfranklin@nashjohnson.com
John Enochs (johne@diamondbackeng.com)
johne@diamondbackeng.com

John Sevier (zosports@msn.com) zosports@msn.com
~“lon DeVos (jdevos@allegiantmgmt.com) jdevos@allegiantmgmt.com
. _,P Cribari (jpcribari@gmail.com) jpcribari@gmail.com

JS Panel (jspanel@inter-mtn.net) jspanel@inter-mtn.net

Kate Barriteau (kathleen_barriteau@mcgraw-hill.com)
kathleen_barriteau@mcgraw-hill.com
Leif Thorson (rolft01@juno.com) rolft01@juno.com
Michael & Paula Cassio (cassiohome@msn.com)
cassiohome@msn.com
Nancy Karas (nkaras@egsd.org) nkaras@egsd.org
Tim Hartmann (thartmann@allegiantmgmt.com)
thartmann@allegiantmgmt.com
Wally Baird (wbhaird@townofgranby.com)
wbaird@townofgranby.com
Winter Park Water & Sanitation Dist (kk@wprwater.com)
kk@wprwater.com
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Members:

Carol Morales

_Colleen reynolds
‘olorado Department of Transportation

Frank Drumm

Grand County Builders Association
Kevin Williams

Kirk Klancke

Kirk Oldham

Kremmling Chamber of Commerce
Kremmling Fire Protection District
Legacy Building Specialities

Lori Canova

Lynette

Madison

Mark Brown

Mark Confido

Martha Schake

Matt and Julie Madden

Michael Alon

Michael Olsen

Michael Ray

Mike Crosby

Mike Kent

Nageler

Paula Sheridan

Popart

Rich Sanborn

Richard Bortz

--Rod McGowan

Jon Jones

- Sandy Panagini

Scotit

Scott Murdoch

Seth Sadler

Soda Springs Ranch HOA

Steve Morrow

Sue Bennett

Thomas Ciark - Town of Kremmling
Tim Gagnon

Tonya Bina

moralesfarmsinc@q.com
creynolds@co.grand.co.us

sheila.zeise@dot.state.co.us
ffdrumm@gmail.com

kathryn@grandcountybuildersassoc.com

Kevin.Williams@Qwest.com
kkiancke@netspeed.us
Kirk.Oldham@state.co.us
kacey@kremmlingchamber.com
kremmlingfire@gmail.com
tpierro@legacycwd.com
lori.canova@gmail.com
lynette090348@yahoo.com
amadison@sriae.com
mbrown@sriae.com
confido.mark@gmail.com
schakem@westgrand.k12.co.us
carmadden@msn.com
malon@ma3devco.com
mjko@mjkoarch.com
mikeraywinterpark@gmail.com
mike.crosby@state.co.us
mikekent@aol.com
nageler@hotmail.com
juneps@aol.com
popartK@msn.com
rsanborn@m3devco.com
phishdoc519@pol.net
rod@mcgowan-pc.com
rsji@sunsetparadise.net
panagini@comcast.net
scott@esapc.com

scott. murdoch@state.co.us
envirosense@juno.com
info@sodaspringsranch.com
msi@morrowandsons.com
meoinc@wildblue.net
mayor@townofkremmling.org
timg@vlcinc.com
bina@grandcountynews.com



Public Review Sheet
Windy Gap Firming Project
1041 Permit

August 1& 2, 2012 - 8:30 a.m.

County Manager

NAME ADDRESS DATE
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Public Review Sheet
Windy Gap Firming Project
1041 Permit

August 1& 2, 2012 — 8:30 a.m.

Clerk & Recorder
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DATE
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Public Review Sheet
Windy Gap Firming Project
X 1041 Permit
(0 August 1& 2, 2012 ~ 8:30 a.m.
i Planning & Zoning
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308 Byers Ave * P.O. Box 239 « Hot Sulphur Springs * Colorado » 80451
970-725-3347 Ext 140 or Fax 970-725-3303

MEMO
TO: Review Agencies
FROM: Grand County Managers Office and the Department of Planning & Zoning
DATE: June 13, 2012
RE: Windy Gap Firming Project 1041 Permit Application
To Whom It May Concern:

Enclosed please find an electronic copy of an application made under Grand County Administrative
Regulations for Areas and Activities Designed as Matters of State Interest, Chapter 5, “Municipal and
Industrial Water Projects” (1041 Permit) for the Windy Gap Firming Project which has been filed with
Grand County. A copy of the Public Notice setting the Public Hearing is also included.

This application is being submitted to your agency for comment. Responses are due back to this office by
no later than July 12, 2012. Comments may be mailed to the Grand County Manager’s Office, Attn:
WGFP Comments, PO Box 264, Hot Sulphur Springs, CO 80451, submitted electronically to
leurran@co.grand.co.us or faxed to (970)725-0565.

In addition to your written comments, please see the attached Public Notice if you would like to provide
further information at the Public Hearing on August 1, 2012 and August 2, 2012 and any date to which the
public hearing may be continued. The Public Hearing will be held from 8:30 a.m. to 5:00 p.m. each day in
the Commissioners Meeting Room, Grand County Administration Building, 308 Byers Avenue, Hot
Sulphur Springs, Colorado.

Thank you.

Please verify receipt of the above referenced materials by returning this letter to the Grand County Department
of Planning & Zoning, or emailing your confirmation to lwebb@co.grand.co.us.

Date Received: Signature:

EXHIBIT

DEPARTMENT OF PLANNING AND ZONING

7



WGFP 1GA July 3

[Draft]
[Intergovernmental Agreement]

The Municipal Subdistrict, Northern Colorado Water Conservancy District and its Windy
Gap Firming Project Water Activity Enterprise, Board of County Commissioners of
Grand County, Colorado, Middle Park Water Conservancy District, Colorado River
Water Conservation District and Northwest Colorado Council of Governments enter into

this Windy Gap Firming Project Agreement (“WGFP Agreement”) as @f the latest date of
execution of this WGFP Agreement by the Parties.

I) Definitions.

A. Municipal Subdistrict, Northern Colo d

River Water Conservation District, (“River District”) is a
bdivision of and a body corporate under the laws of Colorado,

@by the provisions of C.R.S. §§ 37-46-101, et seq., for the purposes
therein.

F. Northwest Colorado Council of Governments (“NWCCOG”) is a regional
planning commission organized pursuant to C.R.S. § 30-28-105, and an
association of local governments contracting pursuant to Article XIV,
Section 18 of the Colorado Constitution and C.R.S. §§ 29-1-201, et seq.,
comprising municipalities and counties within the geographic boundaries
of the Colorado counties of Grand, Eagle, Summit, Jackson, Routt, and
Pitkin.

EXHIBIT

g



WGFP IGA July 3

[Draft]
[Intergovernmental Agreement)]

The Municipal Subdistrict, Northern Colorado Water Conservancy District and its Windy
Gap Firming Project Water Activity Enterprise, Board of County Commissioners of
Grand County, Colorado, Middle Park Water Conservancy District, Colorado River
Water Conservation District and Northwest Colorado Council of Governments enter into

this Windy Gap Firming Project Agreement (“WGFP Agreement”) as@f the latest date of
execution of this WGEFP Agreement by the Parties.

I) Definitions.

A. Mum01pal Subd1strlct Northem Colo 4 ' k istrict,

prise (“WGFP
#Subdistrict organized

iver Water Conservation District, (“River District”) is a
bdivision of and a body corporate under the laws of Colorado,

F. Northwest Colorado Council of Governments (“NWCCOG”) is a regional
planning commission organized pursuant to C.R.S. § 30-28-105, and an
association of local governments contracting pursuant to Article XIV,
Section 18 of the Colorado Constitution and C.R.S. §§ 29-1-201, et seq.,
comprising municipalities and counties within the geographic boundaries
of the Colorado counties of Grand, Eagle, Summit, Jackson, Routt, and
Pitkin.

EXHIBIT
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WGFP IGA July 3

G. “West Slope Parties” are Grand County, Middle Park, the River District,
and NWCCOG.

H. United States Bureau of Reclamation, Department of the Interior
(“Reclamation™) is referenced in but not a party to this WGFP Agreement.

L United States Army Corps of Engineers (“USACE”) is referenced in but
not a party to this WGFP Agreement.

J. Northern Colorado Water Conservancy District (¢
political subdivision of the State of Colorado
of C.R.S. §§ 37-45-101, et seq., for the purpg
referenced in but not a party to this WG

(Orthern Water”) is a
der the provisions

Windy Gap Project Water fro
confluence with the Fraser River.

1768, District Court, Gl My, .
4001 80CW108 and 85& ater Division No. 5;

d on July 19, 1990, in Case No.
wDpvision No. 5, State of Colorado

Amendatory Contract for the Introduction,
and Delivery of Water for Municipal Subdistrict,

and Northern Water and any amendments, replacements or
ts thereto necessary to implement the WGFP.

Gap Project Water” is any water stored or diverted pursuant to the
y Gap Water Rights.

0. “1980 and 1985 Agreements” are the April 30, 1980 “Agreement
Concerning the Windy Gap Project and the Azure Reservoir and Power
Project” (“1980 Agreement”) and the March 29, 1985 “Supplement to
Agreement of April 30, 19807 (“1985 Agreement™).



WGFP IGA July 3

P.

Windy Gap Firming Project (“WGFP”) is a proposed project that is
described in the Final Environmental Impact Statement and Record(s) of
Decision.

WGFP Participants (“WGFP Participants™) are those entities identified in
the Final Environmental Impact Statement for the Windy Gap Firming
Project, and also their successors and assigns, that hold a water allotment
contract for the Windy Gap Project and own or are otherw1se allocated a
portion of the storage capacity of Chimney Hollow Reg

“Net Credited Storage,” is the amount ofg rejces Water
pumped at the Windy Gap Pumplng

Impact Statement for
action and any reserv

Prepositioning” is the manner of integrated operations of the C-BT
Project and WGFP described in the Final Environmental Impact Statement
for the WGFP and as may be authorized by Reclamation in the
Amendatory Contract and/or Reclamation’s Record of Decision for the
WGEFP.

“WGFP Completion” is the first time that the combined volume of Windy
Gap Project water stored in Chimney Hollow Reservoir and Windy Gap
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Project water stored on behalf of WGFP Participants in Granby Reservoir
is equal to 32% of the Active Storage of the constructed capacity of
Chimney Hollow Reservoir.

Y. The “WG Volumetric Limits” shall be those limitations set forth in
Paragraph 34 of the 1980 Agreement, as modified by Paragraph 2 of the
1985 Supplemental Agreement. The WG Volumetric Limits are not
affected or modified by this WGFP Agreement.

multiple years.

“Carryover Balance Limitation”

apin2 of the 1985 Agreement is superseded and replaced, in party
E (1)(e), (), 3(2)(b)(e)(d)(e), 4, 55 F(1)(2); H

craph 34 of the 1980 Agreement is superseded and replaced by IV.E,
only to the extent of Jasper Reservoir;

Paragraph V.C. supersedes and replaces in part Paragraph 41(f) of the
1980 Agreement;

Paragraph VL.D. replaces Paragraph 2 of the 1980 Agreement; and,
Paragraph IV.E. replaces Paragraph 14 of the 1980 Agreement.

=@ U 0 W

IIT) Terms of the Agreement
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A. Enhancements. The benefits provided in this WGFP Agreement are in
addition to and are not a substitute for the mitigation required by
governmental agencies with jurisdiction over the WGEFP.

B. Notification of Intent to Proceed with Windy Gap Firming Project.

1) The Subdistrict will proceed as expeditiously as reasonably possible using
its best efforts to cause the construction of Chimney Hollow Reservoir.
The Subdistrict shall notify the West Slope Parties i in ing whether or
not it intends to proceed with the Windy Gap Fir gRigMet within 10
years of the issuance of the 404 Permit for the Wi&EP by the United

States Army Corps of Engineers (“USACE”) ox

' 3) If the Subdistrict notifies the West SIowgRérties that it intends to proceed
S R@mader this Agreement, but not
the obligation, to cons alt@f.90,000 acre feet of
storage on the Front Rayg istrict Rr@eceds with the WGFP,
then it shall provide all ofg Tope mitigation required by the
Records of Decision for

GFP Agreement and to Middle Park pursuant to Paragraph IILE. of
this WGFP Agreement shall be subject to the proportional reduction
determined using the methods described in II1.D.1.

2) In the event of a breach of this obligation by the River District, Paragraph
IV.J. 2) of this Agreement shall terminate and be of no further force or
effect and the benefits provided to Grand County pursuant to Paragraph
IILF. of this WGFP Agreement and to Middle Park pursuant to Paragraph
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— II1.E. of this WGFP Agreement shall be subject to the proportional
( n reduction determined using the methods described in II1.D.1.

3) Inthe event of a breach of this obligation by Middle Park, Paragraphs
IIL.E. of this Agreement shall terminate and Middle Park shall receive
water pursuant to the 1980 and 1985 Agreements, and the benefits

~ provided to Grand County pursuant to Paragraph IILF. of this WGFP
Agreement shall be subject to the proportional reduction determined using
the methods described in IIL.D.1 .

4) 1Inthe event of a breach of this obligation by NW.
of this Agreement shall terminate and be of ng

, Paragraph IV. J. 2)
»force or affect and

5) The consequences provided for in Pg 55 0L
and II1.C.4) shall be suspended in the® at the Subdistrict later
obtains the right to congt 1% the full 90,000 acre feet of
storage capacity of the @ Veir gr Alternative
Reservoir. \

( ) D. Proportional Reduction.

ductigiy'shall be made to the Middle Park Water Apportionment and in
1d County Water Apportionment under this Agreement. In the
that the Parties cannot jointly determine what the proportional
&uction should be, the issue of what constitutes a proportional reduction
shall be resolved by a panel of three experts, one selected by the West
Slope Parties, one selected by the WGFP Enterprise, and the third selected
by the experts selected by the West Slope Parties and the WGFP
Enterprise. If the determination of the expert panel is not acceptable, any
Party may pursue any available judicial remedies.
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2) If a binding regulatory event, judicial determination, other implementation
of existing or future legal requirements or restrictions, or other formal
action of any entity causes or results in a prohibition of prepositioning ,
then the West Slope Parties agree that the amount of water they receive
pursuant to Paragraph III of this Agreement shall be reduced in
accordance with this Paragraph I11.D.2).

(a) Middle Park Variable Water Supply will be reduced by reducing the
700 acre-feet option in spill years in proportion to tlg amount of

Reservoir, combined, as compared to the fu
Chimney Hollow Reservoir. If Middle Parl« receive its portion

‘ whether it will receive water pursuant to this
ment or receive water pursuant to the 1980 and 1985

it to make an election as to whether it will receive water pursuant to
s WGFP Agreement, or receive water pursuant to the 1980 and 1985
Agreements. Subdistrict shall notify Middle Park within 60 days of
each event or determination and shall explain to Middle Park its effect
on water available to Middle Park pursuant to this WGFP Agreement.
If Middle Park has not made this election pursuant to a previous event,
this election will be made by Middle Park within one year after written
notification of each event.



WGFP IGA July 3

(c) In the event that Middle Park elects to continue to receive water
pursuant to the 1980 and 1985 Agreements following WGFP
Completion, such water shall be available for use on August 1 of the
Accounting Year immediately following pumping (except that any
water pumped in August will be credited to the current Accounting
Year), and any such water, which is unused on July 31* of that
Accounting Year shall be transferred to Grand County on August 1
for use in accordance with Paragraph III. F. 2) and Paragraph IIL.F.4).

(a) For the purposes of this WGFP, Afral
Water Supply is the combinati
defined in Section IIL.E.3)(b) andithe 145854@re Feet of Water defined
in Section IILLE.3)(c). Middle Pa 1al Water Supply is not
eligible to become 3 16U the Middle Park Carryover
Balance.

(b) 850 Acre Feet of Wa¥
dedicate and set aside 4z

WGFP Enterprise will
ulatively, at no cost to

combined*amount of Windy Gap Project Water stored in
v Hollow Reservoir and Windy Gap Project Water
Behalf of WGFP Participants in Granby Reservoir at

roject and August 1% of any year is equal to or greater than

1 32% of the constructed capacity of Chimney Hollow Reservoir,
the Subdistrict and WGFP Enterprise will dedicate and set
aside at no cost 1450 Acre Feet of Water for Middle Park.

(ii)  If the combined amount of Windy Gap Project Water stored in
Chimney Hollow Reservoir and Windy Gap Project water
stored on behalf of WGFP Participants in Granby Reservoir at
any time between the start of pumping of the Windy Gap
Project and August 1% of any year does not equal or exceed
32% of the constructed capacity of Chimney Hollow Reservoir,
the 1450 Acre Feet of Water will be reduced at the same
proportion as the maximum amount of storage of Windy Gap
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Project Water stored in Chimney Hollow Reservoir and Windy
Gap Project Water stored on behalf of the WGFP Participants
in Granby Reservoir during the period between the start of
pumping and August 1 is to 32% of the constructed capacity of
Chimney Hollow Reservoir.

(iii)  The Subdistrict and WGFP Enterprise shall provide Middle
Park with the April 1¥ water supply forecast and any
subsequent forecasts, which shall be used fop lanmng

purposes to estimate the amount, if any,
1450 Acre Feet of Water. '

aragraph II1.E.4). Only Middle Park’s Variable Water Supply is
1gible to become part of or contribute to Middle Park’s Carryover
Balance and will be credited immediately upon pumping.

(b) The Subdistrict and WGFP Enterprise will provide a water supply
forecast to Middle Park on April 1%,

(c) If the April 1* forecast does not anticipate a spill of Windy Gap
Project Water, Middle Park may, on May 1% of that year, elect to
receive 3.8% of the Windy Gap Project Water that will be diverted in
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e the current water year in excess of 15,000 acre-feet Net Credited
(\ ' Storage, up to a maximum of 1,500 acre-feet Net Credited Storage as

further limited by Middle Park’s Carryover Balance Limitation. If the
Windy Gap Project Participants have a need for additional water but
do not wish to pay for the costs of additional pumping prior to such
time as Middle Park has received 1,500 acre feet of Variable Water
Supply, and the Windy Gap water rights are still in priority, Middle
Park may request that the Subdistrict continue diversions of Windy
Gap Project Water up to the 1,500 acre feet maximym, as limited by
Middle Park’s available Carryover Balance Limjfgtten

(1)

) Gap PrJect Water up to 1,500 acre feet
r pMiddle Park’s Carryover Balance

tion such additional amount of Windy Gap Project

Park Variable Water Supply, which 700 acre feet shall not be
] subject to spill; or

Middle Park may elect to not receive any Middle Park Variable
Water Supply.

(e) Middle Park shall pay to the Subdistrict the Pumping Costs for
pumping the Middle Park Variable Water Supply which it elects to
receive pursuant to Paragraph II.LE.4).

5) The Subdistrict will release Middle Park Annual Water Supply and Middle

4 Park Variable Water Supply at the request of Middle Park for all
(' | beneficial uses allowed by the 1980 Agreement and 1985 Agreement.

10
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Such uses shall include direct use or use by substitution, augmentation, or
exchange, including but not limited to, exchange into Wolford Mountain
Reservoir or replacement to Denver Water by entities that have Middle
Park Contracts, and any other use authorized in a subsequent written
agreement between Middle Park, the Subdistrict, and WGFP Enterprise.

F. Grand County Water Apportionment.

with this WGFP Agreement.

2) Grand County Transfer Water.

s Wi . Siient, the Subdistrict shall
angd@ounty’s Us€ 50% of any of Middle Park’s

W& B Completion, the Grand County
est as 100% of the water provided by

\County Transfer Water must be either: (1) used between August
October 15" of the then current water year, or (2) on October
ihecome Grand County Carryover Balance, as limited by Grand
“gunty’s available Carryover Balance Limitation.

Grand County’s Transfer Water shall not be subject to any losses
charged pursuant to the Amendatory Contract until such water is
transferred to Grand County’s Carryover Balance, at which time it will
be assessed the appropriate losses, if any, specified in the Amendatory
Contract.

3) Grand County Variable Water Supply shall include the following
elements:

11
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(a) Concurrent Pumping.

(i) Grand County Concurrent Pumping shall become available at
WGFP Completion.

(i)  Grand County may, by May 1% of each year, elect to receive
3.8% of the Windy Gap Project Water diverted and stored in
the current water year in excess of 15,000 agzre-feet Net
Credited Storage, up to a maximum of 1,008

(b) Additional Pumping.

1) Grand County Additio i Ple at
WGFP Completion. Q

bl an WGEFP Participants have
ot wish to pay for the costs

(i)

received 1,50
and the Wind

rior to WGFP Completion, Grand County may request that
the Subdistrict continue Windy Gap Project Water diversions if
the Windy Gap Project Participants have a need for additional
water but do not wish to pay for the costs of additional
pumping and the Windy Gap Project Water Rights are in
priority, as limited by the Grand County Carryover Balance
Limitation.

(i)  After WGFP Completion, Grand County may request that the
Subdistrict continue Windy Gap Project Water diversions if the
Windy Gap Project Participants, WGFP Participants, and
Middle Park have a need for additional water but do not wish

12
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to pay for the costs of additional pumping and the Windy Gap
Project Water Rights are in priority, as limited by the Grand
County Carryover Balance Limitation.

(d) Grand County’s Variable Water Supply shall be credited to Grand
County’s Carryover Balance immediately upon pumping.

(e) Grand County shall pay pumping costs for the Grand County Variable
Water Supply provided pursuant to Paragraph III.

4) The Subdistrict will release the Grand County Wat pprtionment from

diversion for irrigation, domestic, municipaff i uses on the
West Slope allowed under the Windy Gg i

‘acknowledge that Grand County i
beneficial use in a manner that 1g

and recreation resources within t nuerthering the goals of the
Learning by Doing Cooperative Effortgitfachment ). The Parties intend
that the Grand County Water Apportio ot be diverted for irrigation,

domestic, municipal O
Colorado River and BIu;

orado River or its tributaries, below the
the Blue and Colorado Rivers. Unless otherwise

) a.ndRoaIing Fork Rivers but upstream of the Utah State

ghd County and the Subdistrict may request annual reports of the
eneficial use made of the Grand County Water Apportionment. Any
dispute regarding such use will be resolved in accordance with the
Conflict Resolution provisions of this WGFP Agreement (Paragraph
VLL.). Regardless of the outcome of any dispute regarding this
paragraph, the Parties agree that the River District shall not bear any
liability regarding the beneficial use of, or the fajlure to arrange for the
beneficial use any of, the Grand County Water Apportionment.

13
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— (i) Following is a list of representative, but not exclusive, beneficial
“ uses that the Parties agree satisfy the intent of this paragraph
II1.F.4):

Diversion for irrigation (including agriculture, lawn watering,
parks, and stock-water), domestic, municipal, or industrial uses by:
the Grand Valley Irrigation Company (irrigation, including uses
incident of irrigation); Grand Valley Water Users Association
(including irrigation, power generation, and usegincident to those

Irrigation District (irrigation); Ute
(including municipal); Town of Cdi

industrial) substitutions in lie hbfeases from Wolford Mountain
i icipal, irrigation or mdustrlal

¥changes into, Williams
: , Or flexibility of use, of

Paragraph IIL.F.4), including downstream of
olorado and Blue Rivers, then the Grand County Water
Rchanged or substituted for water that otherwise

illiams Fork Reservoir in order to as51st Front Range and West
1S 1n managing limited water supplies for use in the upper

additional water pursuant to Paragraphs III.E.4)(c), IIL.E.4)(d)(i) and
I11.F.3)(b)(ii) shall be shared on an equal basis between Middle Park and
Grand County.

H. Middle Park and Grand County Water Apportionments, Carryover Balances,
and Carryover Balance Limitations.

14
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1) Subject to the provisions of this Paragraph III.H., Middle Park and Grand
County may each have a Carryover Balance derived from Water
Apportionments made available pursuant to Paragraphs IIL.E.4), IILF.2)
and IIL.F.3). The maximum Carryover Balance available to Middle Park
and Grand County shall not exceed their respective Carryover Balance
Limitation.

2) Middle Park shall have the right to a Carryover Balance Limitation of
3,000 acre feet for its Variable Water Supply for use inghe then current or
subsequent water years.

3) Grand County Carryover Balance Limitations,g

(c) Grand County’s Caigy
4,500 acre feet at suchy p Project Water stored in

7t any point in time, 85% of

all notify the Subdistrict before or during pumping of their
are the Carryover Balances and the respective amounts of water
gtored for each.
5) Ay Carryover Balance of Middle Park or Grand County shall be reduced
by any losses, if any, charged pursuant to the Amendatory Contract.
Middle Park and Grand County shall be provided with documentation of
such charges before any such reductions.

6) Any Variable Water Apportionment and any Carryover Balance made

available to Middle Park or Grand County pursuant to this WGFP
Agreement shall be subject to a pro rata share of monetary charges,

15
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payable by Middle Park or Grand County as applicable, for storage of
Windy Gap Project Water in Granby Reservoir, if any, assessed pursuant
to the Amendatory Contract. The Parties will advocate to Reclamation
that no monetary charges be assessed for storage of Windy Gap Project
Water in Granby Reservoir.

7) The Parties will advocate that Reclamation adopt specific and different
shrink charges for introduction and storage of Windy Gap Project Water

Water to the east slope.

8) All Carryover Balances referred to in this par of
Credited Storage.

I. Spill Criteria:
1) 1% to spill - Grand County Carry

2) 2" {9 spill - Any remaining Grand Co
Middle Park CarryoverBalance, and an

will B a minimum of 1,000 acre feet of water available for diversion and
storage under the Windy Gap Water Rights at the time of the proposed
pumping during the current pumping season.

L. Pumping Costs. Pumping Costs shall be payable 30 days after the submission
of an invoice by the Subdistrict at the end of the then current pumping season
to the appropriate entity. The invoice shall include the actual bills from the
power provider. In the event of a delinquency or failure to pay Pumping

16
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Costs by Middle Park or Grand County, the Subdistrict shall suspend release
of any Variable Water Supply held by the Subdistrict for that entity and all
future pumping for the delinquent Party pursuant to this WGFP Agreement
until any delinquent payments have been made in full.

IV) Additional Provisions

A. Wolford Protection. The Subdistrict, and the WGFP Enterprise agree that the
Windy Gap Project and the WGFP will be operated in a m, er that does not

capture the natural flow of Muddy Creek up to am
pursuant to the water rights, applicable permits, a

omt of diversion without
rovided as described in

or future law that allow the sale or
~ 1n a manner that is not within the definition of a

\ Upo execution of this WGFP Agreement, the Subdistrict will
ments with Northern Water to provide public access to that
low Creek located on Northern Water’s lands for as long as

E. Jasper Reservoir Conditional Water right. The Subdistrict will abandon the
conditional water right for Jasper Reservoir upon WGFP Completion.

F. Grand County Pump Fund. Although the Subdistrict and Grand County have
no existing obligation to do so, upon execution of this WGFP Agreement, the

17
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WGFP Enterprise will establish a $120,000 fund for the repair, maintenance
or replacement of the following pumps and related equipment:

Table A
ELIGIBLE PUMPS AND MEADOW PUMPERS
Eligible Pump/Water Structure ID | Location (roughly Meadow Pumper/Current
Right Upstream to Down) Owner
1.Ennis Pump Ditch 566 (2% ol Petersen
System 4PA%EBruchez??
2. Holdcroft Pump No. 2 1275 , Grady Culbreath??

3. Holdcroft Pump No. 2 1274 ; arol Petersen

4. Thompson Pump No. 2 | 1149

5.TA Engle Ditch No. 3 927

6. McElroy State Pump 755

7. McElroy No. 2 Ditch 613

8. Thompson Pump No. 1 | 1148

9.TAEngle Ditch No. 2 926 Thompson

10.TA Engle Ditch No. 1 | 651 Thompson

11.TA Engle Ditch No. 1 | 925 Thompson

12.McElroy Ditch No. 1 612 Sammons

13 .Martin Pump No. 1 694
Ditch

Sammons 2 cfs
Grand River 6 cfs??

14. McElroy Ditch No. 3 Sammons

5% depleted for its purpose, the
Grand County have no further

und. The Upon execution of this Agreement the
rise witl establish a $380,000 fund for the reimbursement of the

1nstalled and approved by the Colorado State Engineer in writing, on all
surface water diversions capable of diverting 5 c.f.s or more from the
mainstem of the Colorado River below Granby Reservoir to the confluence of
the Colorado and Blue Rivers, and Grand County has obtained the necessary
permanent access agreements for installation, operation, maintenance, and
replacement of the recording and telemetry devices.

18
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— 1) If measuring devices have not been installed pursuant to the necessary
(0 ' permanent access agreements and approved in writing by the Colorado
State Engineer on all such surface water diversions within 10 years of the
date of this WGFP IGA, one-half of the funds shall be transferred for
use in the Learning by Doing Cooperative Effort and one-half of the
funds shall be returned to WGFP Enterprise.

2) If measuring devices have been installed pursuant to the necessary
permanent access agreements and approved in writing Jaj the Colorado
State Engineer on all such surface water diversions yithingh0 years of the
date of this WGFP IGA and there are funds whichff€main in the Flow
Measuring Device Fund, one-half of the fundsfs ye transferred for
use in the Learning by Doing Cooperative -half of the
funds shall be returned to WGFP Ent

H. Recording and Telemetry Devices. Srding a 2 flow
measuring devices approved by th y 5

above.
— I. Water Accounting. The Subdy detailed daily water
<\_ ) accounting to the State of Co ailingineer as required by the

Division Engi

Cnservation District, they will not (a) acquire any existing water rights in
Grand County; (b) construct additional water supply facilities in Grand
County, (c) appropriate new water rights in Grand County; or (d)
appropriate any new water rights in Water Division No. 5 that will result
in depletions of water from Grand County.

3) Compact Curtailment Actions.

()

19
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(a) To the extent, and during such time that the operation of the Windy
Gap Project or WGFP, or the exercise of the Windy Gap Project Water
Rights, is or may in the future be curtailed, limited, or otherwise
restricted as the result of, or for the purpose of, compliance with the
1922 Colorado River Compact or 1948 Upper Colorado River
Compact (“Compact Curtailment”), the Municipal Subdistrict or
WGFP Enterprise may take any actions or use any existing or future
facilities as may be required to provide a water supply to the
Municipal Subdlstrlct or WGFP Enterprise, as hm by and subject

the express obligations of the Subdistrict and 3 P nterpnse under
this WGFP Agreement. The Municipal Suls

Compact Curtailment Actlon 3
time that the quantity of w 3\ erwise be divested under
the Windy Gap Water nghts :
Curtailment. The West Slope Pa
Curtailment Actio
shall affect the ob

oose any Compact
hing in this Paragraph IV.J.3

D

geting without limitation
all affect, limit, or otherw1se

unicipal Subdistrict or WGFP

: d during such time that the operation of the
roject or WGEFP, or the exercise of the Windy Gap

Nothing in this Paragraph I'V.J.3 shall be construed to 1) allow the
Subdistrict or WGFP Enterprise to increase the yield of the WG
Project or WGFP at times other than when the quantity of water that
would otherwise be diverted under the Windy Gap Water Rights is
reduced as the result of the enforcement of the 1922 Colorado River
Compact or 1948 Upper Colorado River Compact, or 2) use any
banked or stored water in a manner that causes an increase in the yield
of the Windy Gap Project or WGFP at times other than when the

20
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quantity of water that would otherwise be diverted under the Windy
Gap Water Rights is reduced as the result of the enforcement of the
1922 Colorado River Compact or 1948 Upper Colorado River
Compact. Nothing in this Paragraph IV.J.3) shall affect the
obligations of the Subdistrict and WGFP Enterprise under Paragraphs
II1.D, IILE. and IILF. of this WGFP Agreement.

4) Nothing in this Agreement shall affect, limit, or otherwise restrict the right
of the Municipal Subdistrict to fully utilize the Windy @ap Water Rights

and associated existing facilities in Grand County ordusaglyjsting or future
facilities on the East Slope, or existing or future wéf®r rights in Water

Division No. 1 in a manner that will not exceegs Volumetric

and this WGFP Agreement.

5) Any consent of Grand County under
construed as a limitation ) view. approval, or permit
authority, or a predeteimin i0fit&be taken thereunder
by Grand County.

6) Nothmg in this Agreemen
pair, repla

with applicable law for a CWCB instream
'ver mainstem from the confluence of the Blue and
it 1mmed1ately upstream of the conﬂuence of the

ght is subject to substantively the same terms and conditions as
rth in the Findings of the CWCB in declaring its intent to appropriate
,2011.

L. Grand County RICD. Subdistrict and WGFP Enterprise will not oppose the
" entry of a decree in Case No. 10CW298 consistent with the draft decree dated
2012 and stipulation attached as Exhibit * to this Agreement.

M. Shoshone Outage Protocol.

21
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1) For purposes of this Agreement, the Shoshone Outage Protocol means that
the Windy Gap Project will operate as described in this paragraph
IV.M.1), IV.M.2), and IV.M.3) during periods when the Shoshone Power
Plant is shutdown or otherwise not able to divert the full amount of its
1,250 cfs senior water right due to repair, maintenance, or other reasons
(“Shoshone Outage”). When the Windy Gap Project’s participation in the
Shoshone Outage Protocol is in effect pursuant to this WGFP Agreement,
the Windy Gap Project will bypass the amount of water that the Windy

Gap Project would have been required to bypass if the Fgnior Shoshone

Call had been in effect in order to result in a flow of gleBnggre than 1250

0] during the period April
hien the combined amount of

on behalf of WGFP Participants in
%30% of the Active Capacity of Chimney

Outage Protocol by the Windy Gap Project
f Aprﬂ 15-July 15 will be limited to a total max1mum

feet (90 ys with one pump running) in any 5 consecutive year period.

@ibdistrict agrees that it will participate in good faith in negotiations
ieve permanent management of the flow of the Colorado River to
atfdress certain flow changes that result during a Shoshone Outage.

N. Cooperative Effort for Aquatic Environment. The Subdistrict and the WGFP
Enterprise, Grand County, Middle Park, and the River District agree to
participate in the Learning by Doing Cooperative Agreement (“Cooperative
Agreement”) as defined in the Intergovernmental Agreement for The Learning
by, Doing Cooperative Effort which is attached as Exhibit * but which is not a
part of or incorporated within this WGFP Agreement. The Cooperative Effort

22
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may be amended by and with the mutual consent of all parties thereto. Any
such amendments shall not require amendment or modification of this WGFP
Agreement.

O. Colorado River Cooperative Agreement. The Subdistrict and the WGFP
Enterprise agree not to oppose or otherwise interfere with the efforts to obtain
such court decrees and approvals as are necessary for the Colorado River
Cooperative Agreement to the extent that the court decrees and approvals do
not adversely affect the WGFP or Windy Gap Project. ThegSubdistrict further
agrees that it will not divert water that would not have bgEngagajlable but for

Learning by Doing process.

P. Wild and Scenic. Within one year of issu 4 akleinermit for the
WGFP, the Subdistrict shall pay $50,000 a istri pay

The Subdistrict’s contribution provided he
the Subdistrict and WGFP i

all sat1sfy the obligation of
endowment funds for Wild

¥ Batisfy the obligation of
5 Wild and Scenic

be stitdied include, but are not limited to sediment transport, water quality
(effects on temperature and/or nutrients) and fish passage. The Subdistrict and
the WGFP Enterprise will participate with all stakeholders in securing funding
from other sources for any solution identified by the study, provided,
however, that this WGFP IGA does not require any funding for such
solutions. The study will be conducted as the first phase of the Upper
Colorado River Habitat Project. The implementation of recommendations

23
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resulting from the study will not constitute a violation of or require
amendment of this WGFP Agreement or the 1980 and 1985 Agreements.

V) West Slope Parties’ Commitments

A.

No Opposition to WGFP. The West Slope Parties will not oppose final
state and federal approvals of the WGFP, subject to performance of this
WGFP Agreement by the Subdistrict and WGFP Enterprlse and the
performance of such mltlgatlon requlrements and cong 1ons as are

Certification, or the 404 Permit. Nothing herej
authority of Grand County.

ﬁve years from the date of the first diveiSgHs into the constructed
terally request or cause

Jic West Slope Parties from commencing
® WGFP Agreement or to request

i?Conditional Storage Right. The West Slope Parties
e applications to make the remaining conditional

ification of Windy Gap Decree. The West Slope Parties will consent
entry of a Decree consistent with the draft decree attached as
achment * to this Agreement, modifying the existing Windy Gap
Decrees to incorporate this WGFP Agreement and will not assert that a
change of the water rights for the Windy Gap Project is required for the
operations of the Windy Gap Project or WGFP in a manner consistent
with this Agreement.

VI) Further Agreements of the Parties
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A. The Parties reaffirm the validity of the 1980 and 1985 Agreements, agree that
those Agreements remain in place except as explicitly modified by this WGFP
Agreement, and that in the event of a determination by a governmental entity
with jurisdiction that this WGFP Agreement or any provision is invalid or
inadequate in any regard, the 1980 and 1985 Agreements shall remain valid
and enforceable as if this WGFP Agreement did not exist. The provisions of
the 1980 and 1985 Agreements which relate to the operation of the Windy
Gap Project and the rights and interests of Middle Park shall remain in place
until such time as WGFP Completion, and the approval of fhis Agreement by

B. No Party will oppose final state, local and federa
subject to performance of this WGFP Agreemenp@ib; x
WGFP Enterprise and the performance of foati uuizements, and
conditions as are required in those approva i ed to the

Project water stored above the invert of
Plant Intake and below the normal high

orthern Water anticipates a spill at Granby Reservoir,
C-BT Project water then in storage in Chimney Hollow
Reservoir shall not be released to satisfy delivery
requirements to Colorado-Big Thompson Project Allottees
if such release would allow the capture and storage of
additional C-BT Project water in Granby Reservoir.

D. Nothing in this WGFP Agreement shall be construed to limit the discretion of
the Northern Colorado Water Conservancy District or Reclamation regarding
the operation of the Colorado-Big Thompson Project, including, without
limitation the pre-emptive release of Windy Gap Project water from Granby
Reservoir that may increase the risk of or result in a spill of water provided to
Middle Park or Grand County (any such spill in accordance with Paragraph
II1.I of this WGFP Agreement).
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E. Except as necessary to comply with the express terms of this WGFP
Agreement, nothing in this WGFP Agreement shall be construed to limit the
discretion of the Subdistrict or WGFP Enterprise regarding the operation of
the Windy Gap Project or Windy Gap Firming Project, including, without
limitation, the pre-emptive release of Windy Gap Project Water from Granby
Reservoir that may increase the risk of or result in a spill of water provided to
Middle Park or Grand County in accordance with Paragraph IILI of this
Agreement (any such spill in accordance with Paragraph ILlel of this WGFP
Agreement). g

F. The Parties agree that performance of this Agree

mitigation requirements for the WGFP impose
and compliance with the requirements of a C
WGFP shall constitute full and complete x

010 hance with any

d the role of or protections
0-Big Thompson Project as

°5” Water released from Granby
; all be in addition to the then

BP Agreement is an agreement between the Parties and does not bind
e authority or jurisdiction of agencies of the United States of

L. Performance of the portions of this WGFP Agreement that require the
expenditure of funds are subject to future budgeting and appropriation of
funds by the governing bodies of the Subdistrict, WGFP Enterprise, Middle
Park, Grand County, and the River District. The Parties agree to make good
faith efforts to appropriate such funds.
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M. The Parties agree that this Agreement is an intergovernmental agreement
pursuant to Article XIV, Sec. 18 of the Colorado Constitution and C.R.S. §
29-1-201 et. Seq. inclusive, among all governmental entities hereto. The
Parties further agree that the terms and conditions of this Agreement are
enforceable by specific performance and agree not to bring any defense to
specific performance based on the doctrine of governmental immunity. The
Parties also agree that a breach of this Agreement will cause irreparable harm
sufficient for injunctive relief.

O. The Parties agree that if a dispute arises on any
Agreement, the Parties will confer in good fa

an make a
ot be resolved through the

%be barred by a statute of
gicial or administrative process.

pon for purposes of construction and
GFP Agreement or for any other purpose.

cquired to authorize the storage of C-BT Project water in Chlrnney
bllow Reservoir,

2) Whether a change of water right is required to allow the storage of Windy
Gap Firming Project water in Chimney Hollow Reservoir, or

3) Whether the Section 390b(d) of the Water Supply Act of 1958 requires
Congressional approval for the Windy Gap Firming Project.
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4) Notwithstanding these disagreements, the West Slope Parties will not
object to, litigate or otherwise dispute in any forum the storage of C-BT
Project water in Chimney Hollow Reservoir or the storage of Windy Gap
Firming Project water in Chimney Hollow Reservoir in accordance with,
and subject to the following provisions:

(a) The total volume of C-BT Project water stored in the combination of
Granby and Chimney Hollow Reservoirs will not exceed 465,568 acre-
feet. For the purposes of this Paragraph of the WGER Agreement, the

graph VILA., above, that this Agreement shall
wclaim, defense, or theory of acquiescence, bar, merger,

posmon regarding the parties respective position regarding
-BT Project water and the Parties’ respective interpretations of
ent No. 80, the 1961 Principles, the 1938 Repayment Contract,

édent or preclusion on any factual or legal issue in any other matter. The
parties expressly reserve their rights to assert any legal or factual position or

challenge the legal or factual position taken by any other party on any other
matter.

C. No Waiver — WGFP. The Parties agree that the dispute concerning storage of

Windy Gap Project Water in Chimney Hollow Reservoir has not been
litigated. The parties agree that, except as provided for in this WGFP
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Agreement, in entering into this WGFP Agreement and not litigating or
otherwise objecting in any forum to the legal issues specified in Paragraph
VIL.A, above, that this Agreement shall never give rise to any claim, defense,
or theory of acquiescence, bar, merger, issue or claim preclusion, promissory
estoppel, equitable estoppel, waiver, laches, unclean hands or any other
similar position or defense concerning any factual or legal position regarding
the parties respective position regarding the storage of Windy Gap Firming
Project water in Chimney Hollow Reservoir and the Parties’ respective
interpretations of federal or Colorado law. The Parties further agree that they
do not intend this Agreement to have the effect of prec apreclusion on
any factual or legal issue in any other matter. The pagfi€s expressly reserve

1) Notwithstanding these disagree
to, litigate, or otherwise dispute in um the authority of Grand

County to require a pggmi sued by Grand County
pursuant to C.R.S. § ! ,

terms and conditions
the Subdistrict.

2) Wi ] " g€ County’s authority to require

Ssert in any forum that it has fully
in viplation of the WGFP 1041 Permit.

or waiver of any review, approval, or permit authority, or a
predetermination of any action taken thereunder, by any governmental
or quasi-municipal entity including, without limitation, the regulatory or
quasi-judicial power or authority of Grand County.
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Clarity Agreement based on 4-26-12 discussions.
Prepared by BG 4-27-12, revised by NW 4-30-12

MEMORANDUM OF UNDERSTANDING
GRAND LAKE CLARITY PROJECT

This Memorandum of Understanding by and between Grand County Board of County
Commissioners (County), Northern Colorado Water Conservancy District (Northern), and
United States Department of the Interior, Bureau of Reclamation (Reclamation), is made to be
effective on this ___ day of ,20

I. DEFINITIONS

A. “Appraisal Study” is part of Reclamation’s formal planning process which has been
initiated with MOU No. 10AG6C0004 among Reclamation, County and Northern dated October
19, 2010.

B. “C-BT” means the Colorado-Big Thompson Project.

C. “Clarity Project” means the process to attain the Colorado Water Quality Control
Commission clarity standards for Grand Lake now in effect or as may subsequently be adopted,
in a manner consistent with Senate Document No. 80.

D. “Clarity Workgroup” is one of the Grand Lake Water Clarity Project’s technical
workgroups. The Three Lakes Technical Committee has invited the Clarity Workgroup to
participate as part of its efforts.

E. “Effective Date” shall be the date upon which this Memorandum of Understanding has
been signed by all the Parties.

F. “County” shall mean the Grand County Board of County Commlssmners

G. “Grand Lake Stakeholders Group” is comprised of representatives from federal, state
and local agencies, the public and special interest groups to address Grand Lake clarity.

H. “Reclamation” shall mean the United States Department of the Interior, Bureau of
Reclamation.

I. “Northern” shall mean Northern Colorade Water Conservancy District.

J. “MOU? shall refer to this Memorandum of Understanding.

K. “Nutrient Project” is the Three Lakes Nutrient Project jointly funded and overseen by
Northern Water and Reclamation, which is part of the larger C-BT Nutrient Study.

L. “Parties” includes Grand County, Northern Water, and Reclamation.

M. “Three Lakes System” includes Grand Lake, Granby Reservoir and Shadow Mountain
Reservoir.

N. “Three Lakes Technical Committee” is the committee providing oversight and technical
guidance on the Three Lakes Nutrient Project.

O. Senate Document No. 80, 75T Congress 1* Session is one of the authorizing documents
for the C-BT Project, and the “Manner of Operation of Project Facilities and Auxiliary Features™
is relevant to this MOU.

II. EXPLANATORY RECITALS

- A. WHEREAS, Grand Lake is Colorado’s largest natural lake and was reported to have
registered a single 9.0 meter Secchi depth measurement on September 6, 1941 during a study
entitled “Diurnal Movements of Zooplankton Organisms in Some Colorado Mountain Lakes™ by
Robert Pennak, Biology Department, University of Colorado (1944) and also referenced in a

Page 10f 6
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report entitled “Comparative Limnology of Eight Colorado Mountain Lakes” (9.2 meter Secchi
depth on September 6, 1941) by Robert Pennak, Professor of Biology, University of Colorado
(July 1955);

B. WHEREAS, a portion of Senate Document No. 80, entitled “Manner of Operation of
Project Facilities and Auxiliary Features™ states that the C-BT Project “must be operated in such
a manner as to most nearly affect” five primary purposes;

C. WHEREAS, Grand County and other interested parties believe that the scenic attraction
of Grand Lake is diminished due to decreased clarity;

D. WHEREAS, in 2008 the Colorado Water Quality Control Commission adopted both a
parrative water quality standard and a numeric standard for clarity in Grand Lake which are
attached hereto;

E. WHEREAS, it is the goal of this MOU that the clarity in Grand Lake be improved to
meet the applicable standard of the Water Quality Control Commission;

F. WHEREAS, the Parties intend to work together to evaluate options for improving clarity
in Grand Lake while considering related issues;

G. WHEREAS, in order to begin this process, Reclamation, the County and Northern have
entered into a separate MOU to finance and participate in the Appraisal Study Process, the first
step in Reclamation determining its responsibility for clarity in Grand Lake associated with
operation of the C-BT Project, if any;

H. WHEREAS, the Parties intend to continue moving ahead with Reclamation’s planning
process by initiating the development of a Statement of Work for a Feasibility Study Plan;

I. WHEREAS, a Grand Lake Stakeholders Group has been created.

NOW, THEREFORE, in consideration of the above and the mutual covenants and
commitments made herein the Parties agree as follows:

III.OBJECTIVES:
A. The Parties agree to jointly conduct the Clarity Project, which will have the following
objectives:

i. Identify and evaluate any and all concerns, issues, and factors that affect clarity in
Grand Lake;

ii. Continue to develop and implement a coordinated water quality monitoring program
that will support the Clarity Project.

iii. Explore options for identifying reasonable and effective measures that would attain
the clarity standards.

iv. Identify and evaluate, with appropriate tools such as models, the feasibility of short,
intermediate and long term operational, nonstructural and structural alternatives (as
further described in the Appraisal Study) that can be implemented without adversely
impacting the C-BT Project yield.
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IV.PROJECT MANAGEMENT

A. The Parties or their designees shall meet as necessary and provide direction and make
decisions concerning the Clarity Project. Whenever applicable, efforts associated with the Clarity
Project should be coordinated with the Nutrient Study; however, the parties understand that the
Clarity Project and Nutrient Study are separate projects with distinct management and goals.
Reclamation shall act as the coordinator for the Clarity Project covered by this MOU.

B. The Parties will keep the Town of Grand Lake and the Grand Lake Stakeholders Group,
as well as any other organizations or individuals expressing interest in participating at this level,
notified of upcoming meetings and the progress of the Clarity Project. The Grand Lake
Stakeholders Group, Town of Grand Lake, or interested parties will consult with and provide
input to the Parties with respect to implementation of this MOU.

C. The Parties may form technical workgroups as needed. Any technical workgroups shall
periodically report back to the Parties, Town of Grand Lake, and Grand Lake Stakeholders
Group. The Clarity Workgroup is one such group that has already been created.

D. The Parties will use the information and recommendations of both the Nutrient Pro_] ect
and Clarity Project to determine what measures or changes that are necessary.

V. PROJECT PLANNING

A. In consultation with the Three Lakes Technical Committee, the Parties shall identify
studies, develop scopes of work, delineate phases of the studies, and clearly articulate the
objectives. The studies shall be completed according to sound scientific methods.

B. In consultation with the Three Lakes Technical Committee, the Parties shall coordinate
monitoring efforts with the various studies.

C. The Three Lakes Technical Committee will complete an annual report summarizing
activities and results of studies and monitoring efforts including both monitoring efforts for
special studies and on-going baseline water quality and clarity monitoring.

D. In consultation with the Three Lakes Technical Committee, the Parties will develop an

annual work plan for the upcoming year that will include schedules and deadlines for all Clarity
Project.activities.

VI.CONSULTANTS

A. The Parties may engage consultants to conduct studies or prepare reports as necessary.

B. The Parties will jointly select consultants and develop and approve consultants’ scopes of
work. The Parties will jointly review and approve invoices for work performed by the
consultant(s). Any consultant(s) shall be hired as an independent contractor.

VII. FUNDING

A. The Parties initial contribution to the Clarity Project shall be the services of their staff
members.

B. If the Clarity Project retains consultants, the Parties shall agree to a funding mechanism
at the time that the consultant is retained.

C. The Parties agree to provide funding for the Feasibility Study Plan.

D. The funding obligation of all Parties shall be subject to and contingent upon the annual
appropriation of funds therefore by their governing bodies in accordance with law.

i. Any agreement with consultants shall expressly recognize and implement such
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limitation.

ii. The obligations of any governmental entity shall not constitute a general obligation,
indebtedness, or multiple fiscal year direct or indirect debt or other financial
obligation whatsoever, within the meaning of the Constitution or laws of the State of
Colorado.

iii. If alternatives are identified for implementation, the Parties will work together to
secure adequate sources of funding.

E. IfFederal funds are available to support the goals of this MOU, they will be allocated to
the Clarity Project covered by this MOU. Reclamation will annually propose budget funding for
this MOU with all parties understanding that there is no guarantee of Federal funding.

F. Grand County does not accept responsibility for payment of any costs associated with
measures implemented to achieve the goal of this MOU.

G. Northern Water has a contractual relationship with the United States as defined by its
1938 Repayment Contract and related documents, nothing herein changes Northern Water’s
obligations as defined by that contract and related documents, and Northern Water’s
commitments under this MOU are separate from Northern Water’s obligations under that
contract and related documents.

" H. The Parties will use their best efforts to obtain an allocation of funds appropriated in the
Arapaho National Recreation Legislation for water quality efforts. If successful, the Parties will
work with the U. S. Forest Service to have those funds attributed to the long term effort to
improve clarity in Grand Lake.

VIII. OTHER FACTORS.
A. Al parties to this MOU will work with land use authorities in the watershed to address
any land use or land management factors that could be or are affecting clarity in Grand Lake.

IX.MODIFICATION AND WAIVER
A. No modification or waiver of this MOU or any covenant condition or provision contained
herein shall be valid unless in writing and duly executed by all Parties to this MOU.

X. BINDING AGREEMENT

A. This MOU shall be binding upon the Parties, and their respective successors or assigns.
The Parties’ rights and obligations under this MOU may not be assigned without the express
written consent of all the Parties.

XI.ENTIRE UNDERSTANDING

A. This MOU is the complete integration of all understandings between the Parties regarding
the Clarity Project. No prior or contemporaneous addition, deletion, or other amendment hereto
shall have any force or affect whatsoever, unless embodied herein in writing.

XII. TERMINATION.
A. Termination requires unanimous consent of the parties.

XIII. THIRD PARTIES.
A. The Parties do not intend to create in any other individual or entity the status of third-
party beneficiary, and this MOU shall not be construed so as to create such status. The rights,
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duties and obligations documented in this MOU shall operate only between the Parties to this
MOU, and shall inure solely to the benefit of the Parties to this MOU.

B. The provisions of this MOU are intended only to assist the Parties in determining or
performing their obligations under this MOU.

C. The Parties to this MOU expressly agree that only Parties signatory to this MOU shall
have any legal or equitable right to seek to enforce this MOU, to seek any remedy arising out of
a Party’s performance or failure to perform any term or condition of this MOU, or to bring an
action for the breach of this MOU.

D. This MOU does not and shall not be deemed to confer upon or grant to any third-party

any right enforceable at law or equity arising out of any term, covenant, or condition herein or
the breach thereof.

XIV. SEVERABILITY |

A. In case one or more of the provisions contained in this MOU, or any application hereof,
shall be invalid, illegal, or unenforceable in any respect the validity, legality and enforceability
of the remaining provisions contained in this MOU and the application thereof shall not be in any
way affected or impaired thereby.

XV. COMPLIANCE WITH LAWS
A. At all times during the performance of this MOU, the Parties shall strictly adhere to all

applicable federal, state and local laws, rules, and regulations that have been or may hereafier be
established.

XVL SOVEREIGN IMMUNITY

A. The Parties do not waive their sovereign immunity by entering into this MOU, and each
fully retains all immunities and defenses provided by law with respect to any action based on or
occurring as a result of this MOU.

XVIl. EFFECTIVE DATE

A. This MOU shall become effective the date upon which it has been signed by all the
Parties.

XVIIL. POINTS OF CONTACT

A. Lurline Underbrink Curran, Senate Document 80 Representative and Grand County
Manager, Grand County

B. Don Carlson, Assistant Manager, Northern Colorado Water Conservancy District.

C. Carlie Ronca, Natural Resource Specialist- Project Manager, Eastern Colorado Area
Office, Bureau of Reclamation.
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IN WITNESS WHEREOF, the Parties hereto have signed this MOU effective as of the day

and year written above.

GRAND COUNTY BOARD OF COUNTY COMMISSIONERS

By:
Title: _ Date:

NORTHERN COLORADO WATER CONSERVANCY DISTRICT

By:

Title: Date:
BUREAU OF RECLAMATION

By:

Title: Date:
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Discussion Draft
June 4, 2012

Intergovernmental Agreement between the Northern Colorado Water Conservancy District, Grand
County, Middle Park Water Conservancy District and Colorado River Water Conservation District

1. Delivery of 5.412.5 acre feet of water from Granby Reservoir

a. The Parties agree that the Colorado-Big Thompson Project should be operated by
an unprejudiced agency in a fair and efficient manner, equitable to all parties
having interests therein, and in conformity with Paragraphs (a) through (1) of the
“Manner of Operations of Project Facilities and Auxiliary Features” of Senate
Document No. 80. The Parties agree that Reclamation has been designated as the
agency to fulfil that role.

b. The Parties agree to support and not challenge the implementation of the Granby
-+ 5412.5 Contract(s).

c. The parties agree that Northern Water shall enter into a contract for the
delivery of C-BT Water to an entity or entities in Mesa County, Colorado in
the amount of 5,412.5 acre feet annually.

—7 i. The parties agree that the contract is subject to the written consent of
the United States, which consent will be at the end of the contract.

ii. The parties do not object to the inclusion of the following language to
implement the United States’ consent (such language is general
background language that is not intended to modify, change, or amend
the applicable law):

1. The United States hereby consents to the [description of
specific contract].

2. As the owner of Granby Reservoir and the Colorado-Big
Thompson Project, the United States, Department of the
Interior, Bureau of Reclamation (“Reclamation”), hereby
concurs with and approves this contract among the Northern
Colorado Water Conservancy District and the [applicable West
Slope municipal entities].

3. Reclamation hereby confirms its determination that the
contract is consistent with all applicable legal authority and
maintains the appropriate balance amongst all parties having
interests in the Colorado-Big Thompson Project operations

EXHIBIT &
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required by Senate Document No. 80, the 1938 Repayment
Contract and the Blue River Decrees.

4. This Consent is in addition to, and shall not modify or amend,
the 1938 Repayment Contract in any respect. This Consent
shall not be a basis for any direct or indirect interpretation or
construction of any provision of the 1938 Repayment Contract
for any purpose. This Consent does not establish any factual or

‘legal precedent, concession, or determination by the District or
the United States. The United States and the District do not, by
virtue of this Consent, waive or relinquish any legal or factual
position.

. Northern Water and the River District each will support proposed legislation in

Congress to provide 5,412 acre-feet of water for the endangered fish and an
additional 2,000 acre-feet to address concemns associated with the delivery of
5,412.5 acre feet from Granby Reservoir, from Ruedi Reservoir on a non-
reimbursable basis.

. Deliveries of 5412.5 acre feet under the Recovery Program. Northern Water

agrees to coordinate with Grand County, River District and Middle Park as part of
the Learning by Doing Cooperative Effort (“Cooperative Effort”) on the timing,
schedule and amounts of release of 5412.5 acre feet of water each year for
delivery to an entity or entities in Mesa County, Colorado, as referred to in
Paragraph *. above, for Municipal-Recreational purposes, doing so in a manner
that will also benefit and meet the FWS requirements for the Recovery Program
[add formal title of RProgram].

Perpetual Deliveries If the Recovery Program No Longer Exists. Northern Water
agrees to deliver 5,412.5 acre feet of water per year in perpetuity from Granby
Reservoir pursnant to municipal-recreational contracts with an entity or entities in
Mesa County, Colorado, if the releases are no longer required for protection of
the endangered fish under the Upper Colorado River Basin Recovery Program.
The Parties agree that the delivery of 5,412.5 acre feet in perpetuity is not
contingent on or related to the successful permitting and construction of the
Windy Gap Firming Project. The Parties further agree that an additional benefit
that will be realized from the perpetual delivery of the 5412.5 acre feet is to
maintain and enhance the condition of the aquatic environment in Grand County
and that the water will be used for no other purpose within Grand County. The
storage and delivery of water pursnant to this paragraph shall be at no cost or
charge to any entities on the West Slope. Northern Water agrees to continue the
Cooperative Effort on the timing, schedule and amounts of the releases of water
from Granby Reservoir if the Recovery Program no longer exists as described in
paragraph 1.*. The Parties to this Agreement will attempt to coordinate the
releases under the circumstances described in this paragraph so as to maximize
the benefits realized from efforts to maintain and enbance the conditions of the
aquatic environment in Grand County.
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Alt Language for the above - The Parties agree that it is their intent to
provide for deliveries of 5,412.5 acre feet of water per year in perpetuity
from Granby Reservoir. If the releases are no longer required for
protection of the endangered fish under the Upper Colorado River Basin
Recovery Program, up to 5,412.5 acre feet of water will be released from
Granby Reservoir with the release pattern determined as part of the
Learning by Doing Cooperative Effort. The Parties will work
cooperatively to make any arrangements necessary 1o facilitate these
releases, including the possibility to continue exchanges to GMR as
described below in *.

g. Exchanges to GMR. When releases from Granby Reservoir for Municipal-
Recreational contract are not also needed to meet targeted stream flows in the 15
Mile Reach these releases will be stored in Green Mountain Reservoir by
exchange pursuant to any federal contracts or approvals which may be required,
consistent with the EA and ROD issued by Reclamation for the 10825 water, for
later delivery to the 15 Mile Reach. If the Recovery Program no longer exists as
described in paragraph 1..*., then the Parties will maintain the ability to exchange
water to GMR, and the timing, schedule and amounts of release of the 5412.5
acre feet of water each year to an entity or entities in Mesa County, Colorado will
be made in a manner that will maximize the benefits to the aquatic environment in
Grand County , as determined by the Cooperative Effort.

h. 5412.5 Acre Feet of Water Additive. Water released from Granby Reservoir
© pursuant to this Agreement shall be in addition to the bypass of water under the
1961 Principles to Govern the Release of Water at Granby Dam to Provide
Fishery Flows Immediately Downstream in the Colorado River (<1961
Principles™) and any other water released from, or bypassed by, Granby
Reservoir, including but not limited to, the water made available to Middle Park
" ‘Water Conservancy District and Grand County pursuant to the WGFP IGA.

2. Support of Green Mountain Reservoir Administration Solution. The Parties agree to
work cooperatively to implement a stipulated resolution of the Green Mountain Reservoir
Administration Fill Dispute, consistent with Exhibit [Draft Administrative
Protocol].

3. Shoshone Outage Protocol and Permanent Shoshone Solution. The Parties agree to work
cooperatively to implement a stipulated resolution of the Shoshone Outage Protocol,
consistent with Exhibit [Draft Adminisirative Protocol]. Northern Water agrees
that it will participate in good faith in negotiations to achieve permanent management of
the flow of the Colorado River to address certain flow changes that result during a
Shoshone Outage.




. Wild & Scenic Commitment. Northern Water shall pay $200,000.00 and the River

District shall pay $100,000.00 to the Endowment Fund of the Upper Colorado River Wild
and Scenic Stakeholder Group for use to protect Wild and Scenic resources identified in
the Colorado River from Kremmling to No Name. Northern Water’s contribution
provided herein shall satisfy its obligation to contribute endowment funds for Wild and
Scenic purposes under this Agreement. The River District’s contribution provided in this
Agreement and the River District’s contribution provided for in the WGFP IGA shall
satisfy the River District’s obligation to contribute endowment funds for the Upper
Colorado River Wild & Scenic Stakeholder Group. Northern Water will contribute 80%
of the amount contributed by the River District, not to exceed $20,000 annually adjusted
annually by the Denver-Boulder-Greely CPI-U, for annual operating costs of the Upper
Colorado River Wild and Scenic Stakeholder Group.

. CWCB Instream Flow. Northern Water will support the eniry of decrees in Cases No.

11CW159, 11CW160, 11CW161, Water Division No. 5, in accordance with the
applicable law for a CWCB instream flow on the Colorado River mainstem from the
confluence of the Blue and Colorado Rivers to a point immediately upstream of the
confluence of the Eagle and Colorado Rivers provided the right is subject to substantively
the same terms and conditions as are set forth in the Findings of the CWCB in declaring
its intent to appropriate dated 2011.

. Grand County RICD. Northern Water will not oppose the entry of a decree in Case No.

10CW298 consistent with the draft decree dated 2012 and stipulation
attached as Exhibit * to this Agreement.

. Compact Curtailment Plan. The Signatories agree to cooperate ih good faith toward

the development of a plan to avoid and address a potential curtailment of existing
Colorado water rights under the provisions of the 1922 Colorado River Compact and
the 1948 Upper Colorado River Compact.

oppose or otherwise interfere with the efforts to obtain such court decrees and
administrative approvals as are necessary for implementation of the agreement between
the Denver Water Board and West Slope parties known as the Colorado River
Cooperative Agreement. Northern Water further agrees that it will not oppose
applications for reasonable diligence or to make absolute in whole or in part the
conditional water rights in Case No. 11CW152.

. No Opposition to Windy Gap Firming Project IGA. Northern Water will not interfere

with the management and delivery of Windy Gap Project Water stored in the C-BT
Project if the management and delivery of Windy Gap Project Water is pursuant to
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the WGFP Agreement and the Amendatory Contract between Northern Water, the
Subdistrict, and the United States.

10. No Waiver, The Parties donot\agree; e

A Whether amendment of the Blue River Decree or Senate Document No. 80 is

required to authorize the storage of C-BT Project water in Chimney Hollow
Reservoir;

B. Whether a change of water right is required to allow the storage of Windy Gap
Firming Project Water or C-BT Project water in Chimney Hollow Reservoir; or

C. Whether Section 390b(d) of the Water Supply Act of 1958 requires
Congressional approval jor the Windy Gap Firming Project.

D. Notwithstanding these disagreements, the West Slope Parties will not object io,
litigate or otherwise dispute in any forum the storage of C-BT Praject water in
Chimney Hollow Reservoir or the storage of Windy Gap Firming Project water

in Chimney Hollow Reservoir in accordance with, and subject to the following
provisions:

i The total active volume of C-BT Project water stored in the combination
of Granby Reservoir and Chimney Hollow Reservoirs will not exceed 465,568
acre-feet. For the purposes of this Paragraph, the amount of C-BT Project water
in storage in Granby Reservoir shall be the amount of C-BT Project water stored
above the invert of the Farr Pumping Plant Intake and below the normal high
water line.

ii, In any year in which the April 1" or subsequent projection by Northern Water
anticipates a spill at Granby Reservoir, Northern Water will not release or. cause

the release of C-BT Project water then in storage in Chimney Hollow Reservoir

to satisfy delivery requirements to Colorado-Big Thompson Project Allottees if

such release would allow the capture and storage of additional C-BT Project

iv. The Parties do not waive any rights regarding any other changes to the
historical operations of the C-BT Project or Windy Gap Project.

11. No Waiver — CBT. The Parties agree that the dispute concerning storage of C-BT Project
water in Chimney Hollow Reservoir has not been litigated. The Parties agree that, in
entering into this Agreement and not litigating or otherwise objecting in any forum to the
legal issues specified in Paragraph *, above, that this Agreement shall never give rise to
any claim, defense, or theory of acquiescence, bar, merger, issue or claim preclusion,
promissory estoppel, equitable estoppel, waiver, laches, unclean hands or any other

|
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similar position or defense concerning any factual or legal position regarding the
parties respective position regarding the storage of CB-T Project water and the Parties’
respective interpretations of Senate Document No. 80, the 1961 Principles, the 1938
Repayment Contract, Reclamation Law, the Blue River Decrees, or Colorado law. The
parties further agree that they do not intend this Agreement to have the effect of
precedent or preclusion on any factual or legal issue in any other matter. The parties
expressly reserve their rights to assert any legal or factual position or challenge the legal
or factual position taken by any other party on any other matter.

12. No Waiver — WGFP. The Parties agree that the dispute concerning storage of Windy
Gap Project Water in Chimney Hollow Reservoir has not been litigated. The parties
agree ]zhaf, in entering into this Agreement and not litigating or otherwise objecting in any

-the WGFP. Agresment - " .

forum 1o the legal issues specified in Paragraph VILA, above, that this Agreement shall
never give rise to any claim, defense, or theory of acquiescence, bar, merger, issue or
claim preclusion, promissory estoppel, equitable estoppel, waiver, laches, unclean hands
or any other similar position or defense concerning amy factual or legal position
regarding the parties respective position regarding the storage of Windy Gap Firming
Project water in Chimney Hollow Reservoir and the Parties’ respective interpretations of
federal or Colorado law. The Parties further agree that they do not intend this
Agreement to have the effect of precedent or preclusion on any factual or legal issue in
any other matter. The parties expressly reserve their rights to assert any legal or factual

position or challenge the legal or factual position taken by any other party on any other
matter.

e [-.Com:’ri'gitg[As]e_}r_e,_‘gt»aepe;gqsbe‘éusethr_s:ps}rgo; ]

13. Preservation of Rights. This Agreement does not limit, change or expand the role of or
protections afforded to all Parties with interests in the Colorado-Big Thompson Project as
described in the Manner of Operations provisions of Senate Document 80 [Add
definition], the 1961 Principles, and the Blue River Decrees [Add definition].

14. Preservation of Governmental Power. Except as specifically provided herein, nothing in
this Agreement shall be construed as a limitation on or waiver of any review, approval, or
permit authority, ora predetermination of amy action taken thereunder, by any
governmental or quasi-municipal entity.

15. Open Space. Upon execution of this Agreement, Northern Water agrees to negotiate with
Grand County in good faith to place deed restrictions to protect open space on Northern
Water’s lands, including compliance with the existing Grand County Rural Land Use
Process that allows cluster development in conformance with CR.S. § 30-28-403, as
exists now or may be amended in the future.

16. Public Access. Northern Water agrees to provide public access to that portion of Willow
Creek located on Northern Water’s lands, for as long as Northern Water owns the lands
adjacent to Willow Creek, provided that the public access will be managed by the
Colorado Division of Parks and Wildlife or other entity acceptable to Northern Water.
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PROCESSED MATERIAL SUPPLY AGREEMENT

THIS PROCESSED MATERIAL SUPPLY LICENSE AND AGREEMENT is made and entered
into this day of , 2012, by and between NORTHERN COLORADO
WATER CONSERVANCY DISTRICT, a quasi-municipal entity and political subdivision of the
State of Colorado, hereinafter referred to as “Northern Water,” whose address is 220 Water
Avenue, Berthoud, Colorado 80513, and GRAND COUNTY, COLORADQO, a County of the
State of Colorado, hereinafter referred to as “County,” whose address is Grand County,
Administration Building, 308 Byers Avenue, Hot Sulphur Springs, Colorado, 80451.

RECITALS

A. A. Northern Water owns a sand and gravel quarry located on the Northern Water
Ranch, County Road 40, Grand County, Colorado, hereinafter referred to as the

“Gravel Quarry.” The legal description of the Gravel Quarry is attached as Exhibit
A.

B. The County desires to use the Gravel Quarry as a source of processed material for its

county road maintenance and construction activities.

C. Northern Water and the County acknowledge the benefit of this cooperative action to
both Northern Water and the County. Therefore, Northern Water is willing to allow
the County to use the Gravel Quarry as a source of processed material pursuant to the
terms and conditions of this Agreement, which also provides Northern Water and its
Municipal Subdistrict (collectively “Northern Water™) with an annual source of
gravel.

AGREEMENT

1. Grant of License. Northern Water hereby grants to the County the license and right,
subject to the terms and conditions of this Agreement, to use the Gravel Quarry for
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the production of processed materials, which includes pit run and processed materials,
for County road maintenance and County road construction purposes for a peribd of
five (5) years commencing on the date of execution of this Agreement. The County
may not sell, trade, or provide any materials from the Gravel Quarry for private use.
Public use by other federal, state or local governmental agencies may be allowed onl§
upon prior written approval by Northern Water. Northern Water may operate and use
the Gravel Quarry simultaneously with the County. The County shall have the right
to place and maintain its equipment at or in the Gravel Quarry only for the purposes
of preparing, producing, and storing processed material. The County will be allowed
to place a portable fuel system on the property during processing operations. This
system will be removed each year when annual processing operations have been
completed. No storage of other equipment or materials of any kind will be allowed.
The County shall be responsible for all maintenance, upkeep, protection, and
insurance for its equipment placed at or in the Gravel Quarry.

2. State Mined Land Reclamation Permit. State Mined Land Reclamation Board
Permit No. M 81-86, or any amendment of or replacement for this Permit, shall
remain in the name of Northern Water. The County shall pay, when due, the annual
permit fee and the annual premium, if any, for the reclamation bond posted by

" Northern Water under the Permit. If no bond is necessary, no premium shall be paid.
Additionally, the County shall comply with all the terms and conditions of said
Permit at all times in its operation, use, and occupancy of or in the Gravel Quarry.
The County shall be responsible for the payment of any fines and/or the performance
of any corrective action required by the State Mined Land Reclamation Board as a
result of any violations of any of the terms and conditions of said Permit by the

County
3. Annual Operations.

a. The County shall produce and stockpile processed materials as required to
provide the quantity and type of materials required by Northern Water pursuant to
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Paragraph 5 and to provide processed material for its own use pursuant to this

Agreement.

. Prior to processing materials under this Agreement in any calendar year the

County shall notify Northern Water of the types of materials that the County
intends to process and stockpile at the Gravel Quarry. Within 30 days after such
notice, Northern Water shall notify the County of the types and quantities of each
type of material to be processed by the County for Northern Water pursuant to
Paragraph 5. If Northern Water requires the County to provide processed
material that requires the County to rent equipment that the County would not
otherwise need or use, then Northern Water must schedule, in advance, this need,
and the County Road Superintendent will schedule the processing of the required
material as equipment and manpower are available. Northern Water shall
reimburse the County for the documented rental costs incurred by the County
exclusively for processing the material required by Northern Water. Grand
County reserves the right to stockpile, for Northern Water, up to 8,000 tons of
processed material at any point in time in order to accommodate the County’s

crushing and processing schedule.

County will provide tonnage numbers for the material conveyed by the processing
equipment conveyor belt and placed in stockpiles. The County will submit a

monthly report ( Who will receive the monthly report ) showing the tonnage and

‘types of material processed and stockpiled, the location of those stockpiles within

the Gravel Quarry, and the amount of pit run material removed directly from the
Gravel Quarry (not processed) on behalf of the County. Monthly tonnage

~ reporting will include the tonnage for both that reporting month and tonnage since

the execution of this Agreement. The monthly tonnage report shall be submitted
by the County to Northern Water no later than the 15™ of the month following the
month covered by the report. This tonnage report shall also report on the quantity,
type, and location of materials processed by the County for Northern Water
pursuant to Paragraph 5.
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4. Processed Materials for the County.

a. The County shall have the right, commencing on the date of execution of this
Agreemenﬁ to remove from the Gravel Quarry an amount not to exceed 60,000
tons of processed material produced by the County( or pit run ,as referenced in
item # 1) per calendar year during the term of this Agreement. No other materials
shall be removed by the County from the Gravel Quarry without Northern

Water’s prior written consent.

b. The County shall pay to Northern Water $0.50 (fifty cents) per ton for materials
stockpiled for, or for pit run material removed directly from the Gravel Quarry by,
the County as quantified in accordance with measurements described in Paragraph
3.c. immediately above. The County will make one payment to Northern Water at
the end of each calendar year of this five (5) year Agreement. If this Agreement
is extended for an additional period of five (5) years in accordance with Paragraph
14, the payments will continue annually as described in this paragraph.

5. Processed Materials for Northern Water.

a. The County shall produce and provide, at no cost to Northern Water, sufficient
processed material to achieve an average annual production of 4,000 tons of
processed material for the exclusive use of Northern Water beginning with
production of processed material in the calendar year 2012. This material shall be
separately stockpiled and signed and shall be available for the exclusive use of
Northern Water at any time during or after the term of this Agreement. Materials
produced and separately stockpiled for the exclusive use of Northern Water shall
not be subject to the payments required in Paragraph 4.b.

b. If Northern Water requires the production of more than 4,000 tons in a calendar
year, it will make arrangements with the County sufficiently in advance to allow
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the County to accommodate the required increase in production. The amount
produced for Northern Water in excess of 4,000 tons in that calendar year will be
deducted from the annual production requirements for Northern Water in future
years if, and only to the extent that, the additional production causes the average
annual production of processed material for the benefit of Northern Water to

exceed 4,000 tons per year.

¢. Northern Water shall also have the right, at any time, to take any material which
has been processed and stockpiled by the County from the Gravel Quarry for use
by Northern Water, at no cost to Northern Water. Any processed materials taken
by Northern Water from stockpiles created by the County and accounted for in
accordance with the measurement method described in Paragraph 3.c. above shall
result in a credit or commensurate reduction in payments made by the County in
accordance with Paragraph 4.b. above. ( Any processed material taken by
Northern Water which would exceed the 20,000 ton allotment for the five year
contract period will be calculated deducted from the County Royalty Fee at a rate

based up on county production cost.)
6. Limitations and Restrictions.

a. The County shall not allow the exposure of ground water to the surface of the
Gravel Quarry.

b. The County shall not cause nor permit to be caused by any of its contractors,
agents, consultants, representatives or employees, any hazardous substances,
as defined by the Comprehensive Environmental Response, Compensation
and Liability Act of 1980 ("CERCLA"), pollutants or contaminants, as
defined by CERCLA, or hazardous wastes, as defined by the Resource
Conservation and Recovery Act ("RCRA"), including, but not limited to
asbestos, polychlorinated biphenyls ("PCB's") and/or urea formaldehyde, or
any pollutants or toxic pollutants as defined by the Clean Water Act, and any
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amendments thereto, to be dumped, spilled, released, permanently stored, or
deposited on, over, or beneath the Gravel Quarry. Any hazardous, tox ic or
flammable substances used by the County or its agents, representatives, or
independent contractors shall be utilized in a lawful manner and in
compliance with all federal, state and local requirements relating to protection
of health or the environment. Any such hazardous, toxic or flammable
substances shall be removed by the County. The County, for itself and its
contractors, agents, consultants, representatives and employees, hereby agrees
to indemnify and hold Northern Water harmless to the extent permitted by law
from any and all claims, demands, causes of action or damages (including
reasonable attorney's fees and court costs) arising from any breach of the

County’s covenants and obligations under this section.

7. Warranties and Representations. The County warrants and represents as follows

regarding County’s current and past occupancy of the Gravel Quarry:

a. There are no on-going requirements ordered by any agency or other
governmental body for environmental cleanup required as a result of previous
actions by the County with respect to the Gravel Quarry. |

b. There are no wastes or PCB's, or other toxic or hazardous substances which
have been generated, transported, recycled or otherwise handled in any way
on or in the Gravel Quarry.

c. There is no location on or in the Gravel Quarry where hazardous wastes or
substances have been stored, treated, recycled, disposed of, or otherwise
managed.

d. There is no litigation brought or threatened or any settlements reached by or
with any parties alleging the presence, disposal, or release, or threatened
release of any hazardous substance from or on the Gravel Quarry.

e. There are no storage tanks for gasoline or any other substance which are or
were located on, in or under the Gravel Quarry at any time during or prior to
County's signing hereof.
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8. Termination.

a. Northern Water may terminate this Agreement upon 6-months written notice
to the County. The County may terminate this Agreement upon 6-months
written notice to Northern Water. In addition, the financial obligations of

~ Northern Water and the County under this Agreement are subject to annual
budgeting and appropriation of funds by the respective governing bodies of
Northern Water and the County in future fiscal years. In the event that funds
are not budgeted and appropriated by the governing body of either party for
the performance of that party’s financial obligations under this Agreement in a
future fiscal year, the other party shall have the right to immediately terminate
this Agreement. In the event of termination, all obligations of either party
which accrue before the effective date of such termination including, but not
limited to, the obligations of the County under Paragraphs 2,3,4,5,6,and 7
above, this Paragraph 8, and Paragraph 15 below shall not be extinguished,
but shall continue until performed. All other obligations of the parties shall be
extinguished upon the effective date of such termination. Excess stockpiled
materials for which royalty payments have not been made or will not be made
in accordance with Paragraph 4 above that may exist upon termination of this

Agreement shall belong to Northern Water.

b. Upon notice of termination of this Agreement and prior to the effective date of
such termination, the County shall: a) process, prepare, and stockpile any
processed material owed to Northern Water; b) remove all processed material
stockpiled by the County on its behalf in accordance with measurement
described in Paragraph 3 above and for which royalties have been paid as
described in Paragraph 4 above; c) remove all of its equipment and other
property from the Gravel Quarry prior to the effective date of termination;
and d) reclaim and restore that portion of the Gravel Quarry used by the
County under this' Agreement, or under any other or prior similar agreement,

either written or oral, as required under the terms of the Permit, or to the
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reasonable satisfaction of Northern Water if reclamation and restoration are
not required under the Permit( Does this mean we are accepting responsible
for the reclamation of the pit from the last time the county was in there, if so

that would fine as long as it is only for what the county has disturbed)

c. Inthe event reclamation is not feasible prior to the effective date of
termination of this Agreement, the County shall commence and complete the
required reclamation within one hundred twenty (120) days after receipt of
written notice from Northern Water to commence reclamation. Reclamation
shall be limited to contouring, sloping, mulching, and seeding of exposed
slopes per the conditions of the Mined Land Reclamation Permit, or to the
reasonable satisfaction of Northern Water if reclamation and restoration are

not required under the Permit. (Not sure what this means? )

9. Imsurance. The Couhty and Northern Water, during the full term of this Agreement,
shall maintain in full force and effect public liability insurance insuring themselves
and their officers, directors, and employees against their respective liabilities arising
out of their ownership, use, or occupancy of the Gravel Quarry to the maximum
extent of the recovery permitted under C.R.S. §§ 24-10-101 et seq., as amended. The
County also shall maintain Workmen’s Compensation coverage on all of its
employees employed at or present for any reason at the site of the Gravel Quarry.

10. Maintenance and Hours of Operation. The County shall maintain the Gravel

| Quarry access road at the current level of maintenance, which will be documented
upon execution of this Agreement and included as an attachment to this Agreement
and shall maintain all appurtenances, including but not limited to all culverts, cattle
guards, fencing, and the gates which are located at the point where the access road
intersects County Rpad 40. The County shall lock all gates that access the Gravel
Quarry at the end of each day. Hours of operation of, and hauling of material from,
the Gravel Quarry by the County shall be limited to 7:00 a.m. to 5:00 p.m. Monday
through Friday. Northern Water recognizes that from time to time the County may
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experience emergencies which would require the County to enter, operate, and/or
_ ) haul from the Gravel Quarry outside of the operating limits stated above. Upon
notification to Northern Water personnel of such emergency, this will be allowed.

11. No Hunting or Fishing. The County will not permit fishing or hunting on Northern
Water’s property adjacent to the Gravel Quarry. The County will post such “no
tréspassing” signs as requested by Northern Water and will assist Northern Water in
every reasonable way to keep hunters and fishermen off Northern Water property in

the vicinity of the Gravel Quarry.

12. Right of First Refusal. Northern Water grants to Grand County for the térm of this
Agreement a right of first refusal to purchase the Property described in Exhibit A, or
such portion thereof or larger parcel containing the Property described in Exhibit A
that Northern Water elects, in its sole discretion, to sell, on the same terms and
conditions as a bona fide offer to purchase said property which is acceptable to
Northern Water. The right of first refusal of the County shall be on the same terms

e - and conditions of such bona fide offer and for the same exact lands as is the subject of

the bona fide offer to purchase. The right of first refusal shall automatically terminate

upon the County’s failure to meet and accept in writing such bona fide offer within 30

days afier notice thereof from Northern Water. Upon the termination of the right of

first refusal by expiration of the 30 days, Northern Water shall be free to sell the
property or portion thereof to any party.

13. Special Use Permit. A special use permit is not required for the operation of the
Gravel Permit during the term of this Agreement. Northern Water and Grand County
do not waive or relinquish their respective positions regarding the existence and scope
of the authority of the County to require a special use permit for the Gravel Pit. Ifa
special use permit is legally required but not granted by the County to Northern
Water, this Agreement shall automatically terminate.

' ) 14. Renewal. This Agreement may be renewed by the Parties for additional five year
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terms on such terms as are mutually agreeable to each Party.
15. Compliance with other Laws.

a. The County shall comply with all applicable local, state, and federal
requirements for dust control measures both within the Gravel Quarry and on
access roads and, as required, county roads, any time it operates, processes, or
takes material from the Gravel Quarry. All vehicles and equipment shall be
operated at safe, reasonable speed while entering, traveling upon, and exiting

from Northern Water’s property.
b. Grand County shall comply with all applicable local, state, and federal laws,
permits, and regulations in its operation, use, and occupancy of the Gravel

Quarry.

16. Assignment. This Agreement shall not be assigned by either party without the
written consent of the other party.

17. Modifications to Agreement. Any modifications to the terms of this Agreement
must be in writing and signed by Northern Water and the County.

18. No Waiver. Nothing contained within this Agreement shall constitute a waiver or
partial waiver of Governmental Immunity.

GRAND COUNTY, COLORADO NORTHERN COLORADO WATER
CONSERVANCY DISTRICT
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BY BY

TITLE TITLE

ATTEST: ATTEST:
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PROCESSED MATERIAL SUPPLY AGREEMENT

THIS PROCESSED MATERIAL SUPPLY LICENSE AND AGREEMENT is made and entered
into this day of , 2012, by and between NORTHERN COLORADO
WATER CONSERVANCY DISTRICT, a quasi-municipal entity and political subdivision of the
State of Colorado, hereinafter referred to as “Northern Water,” whose address is 220 Water
Avenue, Berthoud, Colorado 80513, and GRAND COUNTY, COLORADQ, a County of the
State of Colorado, hereinafier referred to as “County,” whose address is Grand County,
Administration Building, 308 Byers Avenue, Hot Sulphur Springs, Colorado, 80451.

RECITALS

A. A. Northern Water owns a sand and gravel quarry located on the Northern Water
Ranch, County Road 40, Grand County, Colorado, hereinafter referred to as the

“Gravel Quarry.” The legal description of the Gravel Quarry is attached as Exhibit
A.

B. The County desires to use the Gravel Quarry as a source of processed material for its

county road maintenance and construction activities.

C. Northern Water and the County acknowledge the benefit of this cooperative action to
both Northern Water and the County. Therefore, Northern Water is willing to allow
the County to use the Gravel Quarry as a source of processed material pursuant to the
terms and conditions of this Agreement, which also provides Northern Water and its
Municipal Subdistrict (collectively “Northern Water™) with an annual source of
gravel.

AGREEMENT

1. Grant of License. Northern Water hereby grants to the County the license and right,
subject to the terms and conditions of this Agreement, to use the Gravel Quarry for
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the production of processed materials, which includes pit run and processed materials,
for County road maintenance and County road construction purposes for a period of
five (5) years commencing on the date of execution of this Agreement. The County
may not sell, trade, or provide any materials from the Gravel Quarry for private use.
Public use by other federal, state or local governmental agencies may be allowed only
upon prior written approval by Northern Water. Northern Water may operate and use
the Gravel Quarry simultaneously with the County. The County shall have the right
to place and maintain its equipment at or in the Gravel Quarry only for the purposes
of preparing, producing, and storing processed material. The County will be allowed
to place a portable fuel system on the property during processing operations. This
system will be removed each year when annual processing operations have been
completed. No storage of other equipment or materials of any kind will be allowed.
The County shall be responsible for all maintenance, upkeep, protection, and
insurance for its equipment placed at or in the Gravel Quarry.

. State Mined Land Reclamation Permit. State Mined Land Reclamation Board

Permit No. M 81-86, or any amendment of or replacement for this Permit, shall
remain in the name of Northern Water. The County shall pay, when due, thg annual
permit fee and the annual premium, if any, for the reclamation bond posted by
Northern Water under the Permit. If no bond is necessary, no premium shall be paid.
Additionally, the County shall comply with all the terms and conditions of said
Permit at all times in its operation, use, and occupancy of or in the Gravel Quarry.
The County shall be responsible for the payment of any fines and/or the performance
of any corrective action required by the State Mined Land Reclamation Board as a
result of any violations of any of the terms and conditions of said Permit by the

County

. Annual Operations.

a. The County shall produce and stockpile processed materials as required to

provide the quantity and type of materials required by Northern Water pursuant to
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Paragraph 5 and to provide processed material for its own use pursuant to this

Agreement.

. Prior to processing materials under this Agreement in any calendar year the

County shall notify Northern Water of the types of materials that the County
intends to process and stockpile at the Gravel Quarry. Within 30 days after such
notice, Northern Water shall notify the County of the types and quantities of each
type of material to be processed by the County for Northern Water pursuant to
Paragraph 5. If Northern Water requires the County to provide processed
material that requires the County to rent equipment that the County would not
otherwise need or use, then Northern Water must schedule, in advance, this need,
and the County Road Superintendent will schedule the processing of the required
material as equipment and manpower are available. Northern Water shall
reimburse the County for the documented rental costs incurred by the County
exclusively for processing the material required by Northern Water. Grand
County reserves the right to stockpile, for Northern Water, up to 8,000 tons of
processed material at any point in time in order to accommodate the County’s

crushing and processing schedule.

County will provide tonnage numbers for the material conveyed by the processing
equipment conveyor belt and placed in stockpiles. The County will submit a
monthly report showing the tonnage and types of material processed and
stockpiled, the location of those stockpiles within the Gravel Quarry, and the
amount of pit run material removed directly from the Gravel Quarry (not
processed) on behalf of the County. Monthly tonnage reporting will include the
tonnage for both that reporting month and tonnage since the execution of this
Agreement. The monthly tonnage report shall be submitted by the County to
Northern Water no later than the 15% of the month following the month covered
by the report. This tonnage report shall also report on the quantity, type, and
location of materials processed by the County for Northern Water pursuant to

Paragraph 5.
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4. Processed Materials for the County.

a. The County shall have the right, commencing on the date of execution of this
Agreement, to remove from the Gravel Quarry an ambunt not to exceed 60,000
tons of processed material produced by the County per calendar year during the
term of this Agreement. No other materials shall be removed by the County from
the Gravel Quarry without Northern Water’s prior written consent.

b. The County shall pay to Northern Water $0.50 (fifty cents) per ton for materials
stockpiled for, or for pit run material removed directly from the Gravel Quarry by,
the County as quantified in accordance with measurements described in Paragraph
3.c. immediately above. The County will make one payment to Northern Water at
the end of each calendar year of this five (5) year Agreement. If this Agreement
is extended for an additional period of five (5) years in accordance with Paragraph
14, the payments will continue annually as described in this paragraph.

5. Processed Materials for Northern Water.

a. The County shall produce and provide, at no cost to Northern Water, sufficient
processed material to achieve an average annual production of 4,000 tons of
processed material for the exclusive use of Northern Water beginning with
production of processed material in the calendar year 2012. This material shall be
separately stockpiled and signed and shall be available for the exclusive use of
Northern Water at any time during or after the term of this Agreement. Materials
produced and separately stockpiled for the exclusive use of Northern Water shall
not be subject to the payments required in Paragraph 4.b.

b. If Northern Water requires the production of more than 4,000 tons in a calendar

year, it will make arrangements with the County sufficiently in advance to allow

the County to accommodate the required increase in production. The amount
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produced for Northern Water in excess of 4,000 tons in that calendar year will be
deducted from the annual production requirements for Northern Water in future
years if, and only to the extent that, the additional production causes the average
annual production of processed material for the benefit of Northern Water to

exceed 4,000 tons per year.

c. Northern Water shall also have the right, at any time, to take any material which
has been processed and stockpiled by the County from the Gravel Quarry for use
by Northern Water, at no cost to Northern Water. Any processed materials taken
by Northern Water from stockpiles created by the County and accounted for in
accordance with the measurement method described in Paragraph 3.c. above shall
result in a credit or commensurate reduction in payments made by the County in

accordance with Paragraph 4.b. above.
6. Limitations and Restrictions.

a. The County shall not allow the exposure of ground water to the surface of the
Gravel Quarry.

b. The County shall not cause nor permit to be caused by any of its contractors,
‘agents, consultants, representatives or employees, any hazardous substances,
as defined by the Comprehensive Environmental Response, Compensation
and Liability Act of 1980 ("CERCLA"), pollutants or contaminants, as
defined by CERCLA, or hazardous wastes, as defined by the Resource
Conservation and Recovery Act ("RCRA"), including, but not limited to
asbestos, polychlorinated biphenyls ("PCB's") and/or urea formaldehyde, or
any pollutants or toxic pollutants as defined by the Clean Water Act, and any
amendments thereto, to be dumped, spilled, released, permanently stored, or
deposited on, over, or beneath the Gravel Quarry. Any hazardous, tox ic or
flammable substances used by the County or its agents, representatives, or

independent contractors shall be utilized in a lawful manner and in
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compliance with all federal, state and local requirements relating to protection
of health or the environment. Any such hazardous, toxic or flammable
substances shall be removed by the County. The County, for itself and its
contractors, agents, consultants, representatives and employees, hereby agrees
to indemnify and hold Northern Water harmless to the extent permitted by law
from any and all claims, demands, causes of action or damages (including
reasonable attorney's fees and court costs) arising from any breach of the

County’s covenants and obligations under this section.

7. Warranties and Representations. The County warrants and represents as follows

regarding County’s current and past occupancy of the Gravel Quarry:

a. There are no on-going requirements ordered by any agency or other
governmental body for environmental cleanup required as a result of previous
actions by the County with respect to the Gravel Quarry.

b. There are no wastes or PCB's, or other toxic or hazardous substances which
have been generated, transported, recycled or otherwise handled in any way
on or in the Gravel Quarry.

c. There is no location on or in the Gravel Quarry where hazardous wastes or
substances have been stored, treated, recycled, disposed of, or otherwise
managed.

d. There is no litigation brought or threatened or any settlements reached by or
with any parties alleging the presence, disposal, or release, or threatened
release of any hazardous substance from or on the Gravel Quarry.

e. There are no storage tanks for gasoline or any other substance which are or
were located on, in or under the Gravel Quarry at any time during or prior to
County's signing hereof.

8. Termination.

a. Northern Water may terminate this Agreement upon 6-months written notice

to the County. The County may terminate this Agreement upon 6-months
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written notice to Northern Water. In addition, the financial obligations of
Northern Water and the County under this Agreement are subject to annual
budgeting and appropriation of funds by the respective governing bodie;s of
Northern Water and the County in future fiscal years. In the event that funds
are not budgeted and appropriated by the governing body of either party for
the performance of that party’s financial obligations under this Agreement in a
future fiscal year, the other party shall have the right to immediately terminate
this Agreement. In the event of termination, all obligations of either party
which accrue before the effective date of such termination including, but not
limited to, the obligations of the County under Paragraphs 2,3,4,5,6,and 7
above, this Paragraph 8, and Paragraph 15 below shall not be extinguished,
but shall continue until performed. All other obligations of the parties shall be
extinguished upon the effective date of ‘such termination. Excess stockpiled
materials for which royalty payments have not been made or will not be made
in abcordance with Paragraph 4 above that may exist upon termination of this

Agreement shall belong to Northern Water.

b. Upon notice of termination of this Agreement and prior to the effective date of
such termination, the County shall: a) process, prepare, and stockpile any
processed material owed to Northern Water; b) remove all processed material
stockpiled by the County on its behalf in accordance with measurement
described in Paragraph 3 above and for which royalties have been paid as
described in Paragraph 4 above; c) remove all of its equipment and other
property from the Gravel Quarry prior to the effective date of termination;
and d) reclaim and restore that portion of the Gravel Quarry used by the
County under this Agreement, or under any other or prior similar agreement,
either written or oral, as required under the terms of the Permit, or to the
reasonable satisfaction of Northern Water if reclamation and restoration are

not required under the Permit-

c. Inthe event reclamation is not feasibie prior to the effective date of

June 20, 2012 1:30 pm



9.

termination of this Agreement, the County shall commence and complete the
required reclamation within one hundred twenty (120) days after receipt of
written notice from Northern Water to commence reclamation. Reclamation
shall be limited to contouring, sloping, mulching, and seeding of exposed
slopes per the conditions of the Mined L.and Reclamation Permit, or to the
reasonable satisfaction of Northern Water if reclamation and restoration are

not required under the Permit.

Insurance. The County and Northern Water, during the full term of this Agreement,

shall maintain in full force and effect public liability insurance insuring themselves

- and their officers, directors, and employees against their respective liabilities arising

10.

11.

out of their ownership, use, or occupancy of the Gravel Quarry to the maximum
extent of the recovery permitted under C.R.S. §§ 24-10-101 et seq., as amended. The
County also shall maintain Workmen’s Compensation coverage on all of its
employees employed at or present for any reason at the site of the Gravel Quarry.

Maintenance and Hours of Operation. The County shall maintain the Gravel
Quarry access road at the current level of maintenance, which will be documented
upon execution of this Agreement and included as an attachment to this Agreement
and shall maintain all appurtenances, including but not limited to all culverts, cattle
guards, fencing, and the gates which are located at the point where the access road
intersects County Road 40. The County shall lock all gates that access the Gravel
Quarry at the end of each day. Hours of operation of, and hauling of material from,
the Gravel Quarry by the County shall be limited to 7:00 a.m. to 5:00 p.m. Monday
through Friday. Northern Water recognizes that from time to time the County may
experience emergencies which would require the County to enter, operate, and/or
haul from the Gravel Quarry outside of the operating limits stated above. Upon

notification to Northern Water personnel of such emergency, this will be allowed.

No Hunting or Fishing. The County will not permit fishing or hunting on Northern
Water’s property adjacent to the Gravel Quarry. The County will post such “no
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trespassing” signs as requested by Northern Water and will assist Northern Water in
every reasonable way to keep hunters and fishermen off Northern Water property in

the vicinity of the Gravel Quarry.

12. Right of First Refusal. Northern Water grants to Grand County for the term of this
Agreement a right of first refusal to purchase the Property described in Exhibit A, or
such portion thereof or larger parcel containing the Property described in Exhibit A
that Northern Water elects, in its sole discretion, to sell, on the same terms and
conditions as a bona fide offer to purchase said property which is acceptable to
Northern Water. The right of first refusal of the County shall be on the same terms
and conditions of such bona fide offer and for the same exact lands as is the subject of
the bona fide offer to purchase. The right of first refusal shall automatically terminate
upon the County’s failure to meet and accept in writing such bona fide offer within 30
days after notice thereof from Northern Water. Upon the termination of the right of
first refusal by expiration of the 30 days, Northern Water shall be free to sell the
property or portion thereof to any party.

13. Special Use Permit. A special use permit is not required for the operation of the
Gravel Permit during the term of this Agreement. Northern Water and Grand County
do not waive or relinquish their respective positions regarding the existence and scope
of the authority of the County to require a special use permit for the Gravel Pit. Ifa
special use permit is legally required but not granted by the County to Northern
Water, this Agreement shall automatically terminate.

14. Renewal. This Agreement may be renewed by the Parties for additional five year

terms on such terms as are mutually agreeable to each Party.
15. Compliance with other Laws.

a. The County shall comply with all applicable local, state, and federal
requirements for dust control measures both within the Gravel Quarry and on
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access roads and, as required, county roads, any time it operates, processes, or
takes material from the Gravel Quarry. All vehicles and equipment shall be
operated at safe, reasonable speed while entering, traveling upon, and exiting

from Northern Water’s property.

b. Grand County shall comply with all applicable local, state, and federal laws,
permits, and regulations in its operation, use, and occupancy of the Gravel

Quarry.

16. Assignment. This Agreement shall not be assigned by either party without the
written consent of the other party.

17. Modifications to Agreement. Any modifications to the terms of this Agreement
must be in writing and signed by Northern Water and the County.

18. No Waiver. Nothing contained within this Agreement shall constitute a waiver or
partial waiver of Governmental Immunity.

GRAND COUNTY, COLORADO NORTHERN COLORADO WATER
CONSERVANCY DISTRICT

BY. BY

TITLE TITLE
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ATTEST: ATTEST:
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Lurline Curran

From: Bill Clark [bclark@co.grand.co.us]
(’ | Sent: Thursday, June 21, 2012 11:01 AM
v - Tor 'Lurline Curran’; 'Ken Haynes'
. "I fe: "Teri Mordick’; 'Robert Franek'
" Subject: RE: Draft - Processed Materials Agreement
Attachments: image001.jpg; PROCESSED MATERIALS AGREEMENT SENTTOCOUNTY6-20-12 A
(2).docx

Luriine, Ken and | looked over the contract and for the most part is fine. | will try to relay our comments in Red in a
understandable fashion. First in response to the e- mail we added comments below. We have also added our comment
o the attached contract, once again our comments are in Red.

Thanks,

Bt e

From: Luriine Curran [mailto:lcurran@co.grand.co.us]

Sent: Wednesday, June 20, 2012 4:24 PM

To: '‘Ken Haynes'; 'Bill Clark'

Cc: Teri Mordick'; 'Robert Franek'

Subject: FW: Draft - Processed Materials Agreement

Please give me your input asap. Thanks. Lurline

From: Eric Wilkinson [mailto:ewilkinson@northernwater.org]
Sent: Wednesday, June 20, 2012 1:24 PM
To: Lurline Curran
Cc: Jeff Drager; Don Carlson; Jim L. Struble
. Subject: Draft - Processed Materials Agreement
(.

Lurline:

Attached please find the above referenced document. Because of the number of changes that have been made to
the document since its inception several months ago, the “organization” of the document was getting a little
convoluted and confusing (at least from our standpoint). We took the liberty to “reorganize and rearrange” the
document, trying diligently to maintain the same terms and conditions to the extent we could. Iam providing
only a clean copy of the document. IfI provided a redlined comparison to the last version you sent me, it would
be mostly red because of the rearranging done within the document.

To touch on a few points that I know are of interest to you:

You asked if “the pit expansion has been completed.” I am unsure what you are asking but am assuming
you are inquiring about the exploratory drilling of the site. That has been completed and we could share the
- -findings with you if you prefer. Instead of the boring information, we are asking if the permitted acreage of the pit
(\ ,,/las been expanded since the last time the county was in the pit




' We addressed your question about the Special Use Permit in Paragraph 13 of the Agreement. We have a
firm position on concerning a SUP for the Quarry, a position that might differ from the County’s position.
Paragraph 13 is an attempt to avoid that controversy.

We have the legal description for the Quarry. We have not attached it to this draft but will attach it to the

‘final Agreement. It would be nice to see a copy of the current State Permit.

The term of the Agreement is five years based on input from Mike Applegate. OK

We have included a renewal provision in the document (paragraph 14) that is standard language the

. Northern Water uses in its agreements. I hope this is adequate for you, as I have been told that we will not

specify in this Agreement that the Agreement will be renewed on same terms and conditions as this Agreement
(want to leave flexibility for modifications of various terms and conditions to accommodate changes in costs,
conditions, etc. that might be experienced in the future). We will renew “on 'such terms as are mutually
agreeable to each Party.” OK

We have compromised on the tonnage measurement methods and have tried to clarify tonnage reporting
requirements. Micah will pull monthly reports form Pub Works and mail to Northern as required.

Terms and conditions for the 4,000 tons of processed material to be provided to Northern Water have been
modified slightly. OK

We have added the provisions for the County’s emergency operations in the Quarry. OK

We have added a “County Right of first refusal” using language we are comfortable with, considering that
Northern Water wants the flexibility in the future to package its property for sale in the most advantageous

- manner possible, should it ever choose to market the Quarry and/or its adjacent property. OK

)
Your questions concerning what should be posted on the “No Trespassing” signs and on the speed limit
signs are things that can be discussed and decided outside the Agreement and not included as terms and

conditions within the Agreement. I am sure we can come to a mutual understanding on placing and
maintaining signs at some later time.

We continue to try to come as far as we can toward your position on the various aspects of this Agreement and
the content of the attached draft reflects that attempt. Please call with questions and please don’t hesitate to
send me an e-mail saying the Agreement is great and acceptable to the County.

Eric
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. July 6, 2012

~ Ms. Lurline Curran B

Grand County Manager
PO Box 264

- Hot Sulphur Springs, CO 80451

~ Re: Grand County 1041 Permit for the Windy Gap Firming Project
Dear Lurlirie,

This letter'is in response to your referral of the Windy Gap Firming Project
("WGFP”) to Northwest Colorado Council of Governments (“NWCCOG”) for
review. As you know, NWCCOG is the designated water quality ’
management agency for the region of the state that includes the portions of
the Upper Colorado River that will be impacted by the WGFP. On behalf

of NWCCOG I have reviewed the WGFP. My review focused on whether

the proposed project complies with the Areawide Water Quality
Management Plan (208 Plan) for the NWCCOG region and provides for -
adequate water quality protection. My review is based on the information
provided to me by Grand County in the 1041 permit application. ‘

Based on my understanding of the proposed project, WGFP would require
additional measures in order to comply with the policies of the 208 Plan. In
addition I have also made certain recommendations intended to assist.
Grand County document the project effects. I have summarized my
findings under the six 208 Plan Policies below.

208 Pian Policy 1. Protect and Enhance Water Quality

The surface and ground waters of the region shall be protected to minimizé
degradation of existing water quality and maintain existing and designated

~ uses of those waters; waters not currently supporting designated uses shall be

restored as soon as is financially and technically feasible.

Findings: The primary water quality issues associated with WGFP are:
1) water quality in the Three Lakes; 2) temperature in the Colorado River-

EXHIBIT 9



downstream from the WG diversion.

- 1) Water quality in Three Lakes is potentially affected by increased

nutrient loading from increased pumping of Colorado River water which
would increase the nutrient stimulation of algae growth; by decreased DO
concentrations as a consequence of increased algal growth and, associated

~ with reductions in DO concentration is the likelihood of increased metals

concentrations; and, most significantly, the impact on water clarity
resulting from increased pumpmg of very fine non-algal organic matter
and other detritus.

" The applicant has proposed mitigation for increased nutrient loads by

offsetting this load with improvements to the Fraser Valley regional
WWTP to reduce nitrogen and phosphorus concentrations from the
facility’s discharge and reductions in nonpoint source nutrient loads
associated with several agricultural operations. The concept is to make the

‘increased volumes pumped to Three Lakes from the WGFP neutral from a
nutrient loading perspective. These efforts are laudable and NWCCOG

supports this nutrient neutral concept but has concerns about the _
implementation of the nonpoint source controls. Our concerns are that in
spite of considerable effort and cost by the applicant to identify mitigation
approaches to make the WGFP nutrient neutral measures to reduce about
2,785 kglyear or about 45% of total nitrogen mitigation load have not even
been identified. Further, NWCCOG is skeptical that verification of the
total loads of nitrogen and phosphorus removed from the changes in
management at the two ranches is realistic to verify.

e In order for this aspect of the WGFP to comply with 208 Policy 1
Grand County must review and approve the monitoring plan used
to verify compliance with the nutrient removal goal including the
proposed agricultural nonpoint source nutrient control projects. In
addition, the County should review and approve future mitigation
measures intended to remove the remaining 2,785 kg/yr of total
nitrogen, including the monitoring plan necessary to verify
permanent removal of this additional load.

Water clarity in Three Lakes, specifically Shadow Mountain Reservoir and
Grand Lake, is affected by C-BT pumping from Granby Reservoir. The
negative effect of pumping on Grand Lake clarity appears to be the result
of increased loads of non-algal organic matter and other detritus. The
source of this material is currently being studied, but its role in.
diminishing clarity and increasing turbidity has been found to be more
significant than algae growth associated with nutrient concentrations.

WGFP will increase the level of this pumping. Therefore control of this



‘material is imperative to ensure compliance with the narrative and

pending numeric clarity standards for Grand Lake, and to comply with the
208 Plan.

As part of the Enhancement Measures the apphcant has 1nd1cated they
intend to continue to provide substantial funding for monitoring and
studies of this issue and to work with Grand County and the Bureau of
Reclamation on the clarity issue, as outlined in the draft Grand Lake
Clarity Project MOU. Some objectives of this MOU are to explore options
and identify measures to attain the clarity standard and to identify and
evaluate operational, structural and nonstructural alternatives that can be
implemented without adversely impacting the C-BT project. However,
there is no commitment to implement any appropriate measures that
might be identified in the MOU process. This water quality problem is
largely a C-BT issue, but it will be aggravated by the 1ncreased pumpmg
associated with WGFP

e In order to comply with 208 Plan Policy 1, the apphcant must
commit to participating in the implementation of the proportional
share of any measure to reduce clarity impacts identified through
the Grand Lake Clarity MOU in order to offset the impact to Grand

' Lake clarity associated with WGFP pumping.

2) Temperature in the Colorado River is projected to be effected by WGFP
in about 5 of the 15 years modeled in the FEIS (page 3-147). Although the
applicant states that the primary increases in stream temperature due to

 WGFP would occur between Windy Gap and the confluence with the

Williams Fork, the State of Colorado has placed the Colorado River from
CR 578 to the Blue River confluence on the 303(d) for temperature based
on data indicating exceedances of both MWAT and DM in this reach. In
other words, the aquatic life use is currently impaired for this entire reach
of the river due to elevated water temperatures and the proposed WGFP is
projected to cause or contribute to additional exceedances of water quality
standard for temperature. On the positive side, a comparison of the
modeled project impacts and cumulative impacts demonstrates that flow
releases from Granby Reservoir as provided for in the voluntary stream
flow enhancements and the cooperative endangered fish flow releases can
result in measurable stream temperature improvements. In addition, the
aquatic habitat improvement measures will likely benefit stream
temperatures if the stream channel downstream of Windy Gap is
improved.

The applicant proposes to mitigate the projected temperature impact by
providing real time temperature monitoring of the Colorado River in



conjunction with Denver Water at Windy Gap and upstream of the - .
Williams Fork confluence. Then, if after July 15 the MWAT standard is
exceeded the Subdistrict will reduce or curtail WGFP pumping to the
extent it will maintain compliance with the MWAT standard under certain
conditions. In addition, the Subdistrict will reduce or curtail pumping for
both WG and WGFP when a temperature is within 1° C of the dally
maximum (DM) standard

Limitations on this proposed mitigation include: a) that it only takes effect
after July 15, b) the curtailment must demonstrate actual or modeled

‘impact on water temperature, and c) for compliance with the MWAT

standard, the only pumping that would be reduced or curtailed is pumping
that would occur when Granby Reservoir is expected to spill (see definition .
of WGFP pumping, page 41 of 1041 application). NWCCOG is opposed to
a) and c) above for reasons stated below.

'First, WGFP should not cause or contribute to the exceedance of the

temperature standard, regardless of the time of year or reservoir storage
conditions. Policy 1 clearly states that waters not supporting designated
uses, as is the case when a waterbody is on the 303(d) list, it should be
restored, not exacerbated by the project. Second, the definition of WGFP
pumping provided in this proposed mitigation measure is unique and not
found in the modeling of operations in the FEIS or elsewhere. It is also
completely counter to how WGFP will actually operate, indeed the 1041
application itself states on page 47 that WGFP operations will result in

- reduced water levels in Granby Reservoir. Since WGFP would not ever

pump water that would spill from Granby Reservoir the proposed
definition serves only to prevent any mitigation of exceedances of the
MWAT standard. A more appropriate response would be when the
proposed real time temperature monitoring indicates an exceedance of the
MWAT temperature standard, simply take measurements just upstream
and downstream of the diversion to determine if it is causing or
contributing to exceedance of this standard and whether reductionor
curtailment of diversions would result in a “material causal relationship”,
that is, reduce or eliminate the impact. '

e In order to comply with 208 Plan Policy 1, the proposed mitigation of
temperature should not be limited either by the July 15 date or by
the definition of WGFP pumping proposed in paragraph 2 under
“MWAT Chronic Threshold Exceedances — Reduction or Curtail of

- WGFP Pumping” on page 41 of the 1041 permit application.



208 Plan Policy 2.  Water Use and Development

© The |mpacts to water quallty and the aquatlc environment caused by water

pro;ects 'shall be mitigated by the project developer

Findings:  The temperature and Three Lakes water quality issues
discussed under Policy 1 above apply under this Policy 2 as well. Those-
projected impacts must be mitigated to comply with Policy 2.

In addition, the existing conditions of the aquatic environment

‘downstream of Windy Gap are compromised and declining. This .

conclusion is based on the recent CDOW reports as well as the recent
Water Quality Control Commission inclusion of the Colorado River
downstream of Windy Gap.on the Monitoring and Evaluation list for

- Aquatic Life concerns and uncertamty about the macroinvertebrate data
‘used in the State of Colorado’s Multi Metric Index (MMTI). The CDOW

concludes that sedimentation and interstitial clogging is the overarching
problem. The FEIS also projects a loss in trout habitat primarily in early -
spring. and mid-summer as a result of WGFP. (FEIS pages 3-216 to 3-225).

‘There are also times when habitat is projected to increase due to WGFP,

however this occurs primarily when peak flows are reduced and so does not '
recognize the offsetting need for higher flushing flows to address the -
habltat degradatlon issues identified by CDOW. :

- In response to the existing habltat conditions the applicant is proposing to

provide $4 million toward habitat restoration and improvements for 14.4
miles of the Colorado River downstream of Windy Gap and $250,000 for a
study to assess a bypass around Windy Gap to improve fish and sediment
issues. Additional flows provided for in the WGFP IGA, endangered fish
releases from Granby Reservoir, and participation in the Learning by
Doing process may also help ameliorate the ex1st1ng habltat and declining
aquatic species problems. '

The applicant has proposed mitigation for WGFP by increasing the
required flushing flows from 450 cfs for 50 hours once every three years to
600 cfs for 50 hours once every three years.

The aquatic habltat macroinvertebrate and fish populations, and

hydrology combine to establish the aquatic environment that is the focus of

Policy 2. Uncertainty and even disagreement exists related to existing

aquatic environment conditions, the net improvements assomated with the
proposed enhancement measures and the impact of WGFP. To address

‘this situation NWCCOG recommends that the Subdistrict provide and
- implement a monitoring plan for fish and aquatic invertebrates. The

purpose of the plan would be to assess the benefits of the proposed habitat



enhancements and additional flows provided in the WGFP 1GA, thé effect

of the increased ﬂushmg ﬂows and aquatic hfe trends assoc1ated with the
MMI '

208 Plan Policy 3. Land Use and Disturbance

Land uses and disturbance shall not result in significant degradation of water
quality nor impair the natural protection and/or treatment processes provided
by wetlands, floodplains, shorelines, and rlparian areas.

Findings: The project will not be constructed in Grand County so
erosion control during construction of facilities and other stormwater .
management concerns are not relevant. The 1041 application states (page
29) that impacts to wetlands and riparian areas are unlikely. However a
slight decrease in bankfull flows in both Willow Creek and the Colorado -
River are projected in the FEIS. Bankfull flows are generally seen as
necessary for recruitment and abundance of riparian species. Riparian
functions are integral to the adjoining aquatic environment and may be
tied to issues with the MMI. NWCCOG recommends the Subdistrict
implement a monitoring plan to document potential degradation of
riparian areas. The plan should include spec1es inventory and photo
documentation at a minimum.

208 Pian Policy 4. Domestic, Municipal, and Industrial Water and Wastewater
Treatment Facilities

Decisions to locate water supplies, wastewater treatment systems, and other
water and wastewater facilities shall be made in a manner which protects water
quality and the aquatic environment. Where growth and development requires
the need for additional facility capacity, existing facilities should be expanded
in lieu of developing new facilities, unless expansion is not feasible because of
technical, legal or political reasons.

Findings: The proposed project does not involve siting of new
wastewater systems and the water supply facilities for the preferred
alternative located in Region 12 are already in place. WGFP would be in
compliance with 208 Plan Policy 4.

208 Plan Policy 5. Chemical Management

The uses of pesticides, fertilizers, algaecides, road deicing and frlctlon
materials, and other chemicals which would temporarlly or permanently cause
a significant degradation of water quality or impair the current or designated
uses of these waters should be regulated to the extent allowed by law.
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. Findings: This policy does not appear to apply to the aspects of the

proposed WGFP project in Region 12.

208 Plan Policy 6.  Management System

The waters of the region shall be protected by a management agency structure

" within the existing governmental and regulatory framework that allows

decisions to be made at the most appropriate level of control. For nonpoint
source pollution control the recommended level of management is at the
watershed level. : : :

Findings: - The proposed project is a nonpoint source pollution issue
associated with hydrologic modifications. Grand County is the 208
Management Agency with appropriate jurisdiction over the proposed
project under the 208 Plan through its 1041 permitting authority. The
existing Windy Gap Project was permitted by Grand County. T he
proposed WGFP is a change in operations and facilities for that project and
will therefore require a new or amended 1041 Permit. This approach
complies with 208 Plan Policy 6.

1 hope this review is useful. If my interpretation of the 208 Plan is
disputed then these comments and recommendations can be appealed to

- the NWCCOG Board of Dlrectors for review.

CC: Liz Mullen, NWCCOG
‘Barbara Green, SullivanGreenSeavy
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Carol Sidofsky

From: Carol Sidofsky [fsds@rkymtahi.com]
Sent: Monday, July 08, 2012 12:25 PM
To: webb@co.grand.co.us

Subject: Letler to Grand Co. Planning Commission; put into official public comment record & read aloud at
Wed. 7/11/2012 meeling.

Importance: High
Dear Lisa,
Fax with our signatures will follow this email.

Sincerely,
Carol Sidofsky and Dave Hazeirigg.

From:

Carol Sidofsky and Dave Hazelrigg
P.O. Box 362

Winter Park, CO 80482

Monday, July 9, 2012

To : Grand County Planning Commission:

Please put our letter into the official public comment record, and please
read our letter out loud, at the Wednesday, July 11, 2012 Grand County
Planning Commission meeting in Hot Sulphur Springs, Colorado:

Ideally, Grand County should just say NO to granting a 1041 permit, that
would selt or lease water to or for any additional entity, because Grand
County's water is already being taken away (water diversion) from us and
from downstream users, in way too large an amount!

Both Grand County and the east slope water users must learn how to
SAVE (conserve) water, instead of lavishly wasting it. Educating both
sides of the continental divide users, regarding where water comes from,
and where it goes, must be required. All new front range construction
projects must prohibit/forbid "required" watering. Lawns, front and back
yards, etc., should be composed of grasses 8/or other plants that don't
require watering, other than natural rain.

This project would result in too many negative impacts for Grand county.

The project must take into account the cumulative effects of all other
water diversion projects, already existing, planned or proposed, on the
entire river basin. It would be foolhardy for Grand County to wear

7/9/2012
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"blinders", &/or to put fingers in ears, while saying, "La, la, la, la, 1a, I can't
heeear you!”, when considering this project.

Grand County should require provisions to reduce turbidity of water, especially
in waters such as Grand Lake,

Grand County should monitor and take steps to decrease rising water
temperatures that were increasing due to the continually decreasing water
flows,

Grand County should prevent other negative impacts while complying with
Senate Document 80.

Mitigation (allowing bad things to happen, while making feeble attempts to deal
with the bad things) is a poor substitute for doing good things, that would
reverse and prevent future damage, Mitigation makes us--Grand County--end
up being a loser.

Because decreased river flows and increased pumping to the eastern slope has
already caused serious problems for our environment, and because it would be
highly irresponsible to allow an increase in water diversion activities, Grand
County must, instead, INCREASE river flows here, and DECREASE PUMPING
water to the eastern slope.

If a 1041 permit were to be granted (and I am opposed to it), the

permitee must be required to pay for staff salaries and expenses, court and
legal expenses and commissioners' expenses in dealing with this project. The
tax payers of Grand county should not be forced to pay the bill,

The permit applicant, if granted the permit, should also do the following:
--pay for improving water clarity of Grand Lake,
--pay for sewer plants to reduce their nutrient loading,

--be responsible for reversing future damages, because just as all the harmful
impacts weren't anticipated with the first permit, neither would they
be anticipated with a second permit, or renewed permit,

--provide money for monitoring negative impacts, and provide money for
preventing future negative impacts, and for reversing present negative
impacts,

—-pay Colorado Parks and Wildlife for public access at Willow Creek.

It appears that the supposed basis of need for this project, other than an
increase In the number of entities using the water, is that Windy Gap has been

Se@/o.g’%i'g
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found to NOT function well enough, in either dry or wet years.

Also, it is a very bad idea, that some west slope water may be used for
fracking., Why?

Because precious drinking and irrigation water would be lost, and resuiting
contamination of drinking water by both poisonous hydrocarbons (o0il & gas)
and toxic fracking chemicals, would make well water unusuable, dangerous
to our health to drink, and even flammable!

Allowing fracking could cause even more demand for west slope
water. Therefore, the applicant must provide Grand County with a written
document banning fracking, before any permit were to be granted.

Sincerely,
Carol Sidofsky and Dave Hazelrigg

CinelJudort ey and Kot

Winter Park, CO 80482
970-531-5000 (cell)
feds@rkymtnhi.com
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Melanie Zwick
Box 367
Winter Park, CO 80482

July 9, 2012
Re: Windy Gap Firming Project 1041 Application
Grand County Planning Commission:

As I am unable to attend this hearing, please include these comments as part of the
official public hearing on July 11, 2012.

I am opposed to allowing more water be diverted to the east slope. There is nothing good
about it. This 1041 permit would be detrimental to the health and welfare of the people
and environment of Grand county.

If entities can continue to increase their customer base and continue to need more and
more water, a never ending cycle of increasing demand is created. Grand county water is
already sucked dangerously dry. Any permit issued by Grand County must address and
disallow sales or leases of water to or for additional entities.

Conserve, conserve, conserve. An education program for east slope water users about
where their water comes from and how it gets to them must be mandated. Landscapes
that require watering must be prohibited on all new front range construction projects.

This project would result in a number of negative impacts for Grand county. The project
must absolutely consider the cumulative effects of all other water diversion projects, in
place, planned or proposed on the entire river basin. It is wrong to be looking through a
“peephole” when considering this project.

I support that Grand County is stipulating provisions to reduce the increase in turbidity of
especially, Grand Lake and monitor and mitigate the increased water temperatures due to
the yet again decreased water flows, mitigation of other negative impacts and complying
with Senate Document 80. Mitigation has never been enough. Grand county comes out
the loser. Mitigation requirements must be specific and strong. The current decreased
river flow and pumping has already caused serious problems for our environment and it is
irresponsible to allow an increase in those activities.

The permitee must be required to pay for staff salaries and expenses, court and legal
expenses and commissioners expenses in dealing with this project. The tax payers of
Grand county should not be footing the bill. The permitee should also pay for improving
the water clarity of Grand Lake, pay for sewer plants to reduce their nutrient loading, be
responsible for future mitigation because just as all the detrimental impacts were not
anticipated with the first permit, neither would they be with a second permit, provide
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funds for monitoring impacts and pay Colorado Parks and Wildlife for public access at
Willow Creek. No expense of this project must be borne by the constituents, customers of
affected entities or tax payers of Grand County.

It seems that the main basis of need for this project, other than such an increase in the
number of entities receiving the water, is the fact that Windy Gap does not function well
in either dry or wet years. Another “oversight” of this nature must not be allowed to
occur and there should be consequences in place for such.

It is extremely bothersome that some west slope water may be used for fracking. Not only
that water is lost, but other water and soils it eventually comes in-contact with will
become unusable. Consider that this could be a cause for even more demand for west
slope water. Instead of within 30 days after signing, permitee must provide the County
with a written document of how use for fracking satisfies the criteria of the permit before
the permit will be granted, or better yet, no permit will be granted if it is used for
fracking.

I am opposed to granting a permit that will allow decrease of our stream flows yet again.
Mitigation does not restore that and does a disservice to the other areas of impact.
Mitigation is, in fact, mostly a joke. The east slope requests for west slope water have to
stop somewhere and this is a good place to do that. If this cycle is not broken, there
would be reservoir after reservoir built with no flowing water in the direction gravity
intended. Look how dry Grand county is now. This will be nothing if these requests
continue. If you can’t say NO, at the least, tighten up the conditions of the permit terms.

Sincerely,

Melanie Zwick

cc: Lurline Curran



COLORADO PARKS & WILDLIFE

Northwest Reglonal Service Center
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July 9, 2012

Grand County Manager’s Office
Attn: WGFP Comments

P.0. Box 264

Hot Sulphur Springs, CO 80451

~ RE: Windy Gap Firming Project 1041 Permit Application

Dear Ms. Curran:

Thank you for the opportunity to provide comments on the Windy Gap Firming Project
1041 permit application for Grand County. Colorado Parks and Wildlife (CPW) has been
actively involved in this water supply project for many years. The Colorado Wildlife
Commission has reviewed and approved plans designed to mitigate impacts and perform
enhancement projects including the Windy Gap Firming Project F: ish and Wildlife
Mitigation Plan and the Windy Gap Firming Project F ish and Wildlife Enhancement
Plgn.

The Colorado River through Grand County offers a highly valuable public fishery
resource nationally known as a quality trout stream which provides a significant
economic contribution to local communities. CPW appreciates Grand County’s efforts to
maintain the County’s aquatic and riparian environments and considers the Grand County
Stream Management Plan an important document towards maintaining the health of the
Upper Colorado River System. CPW and Northern Water addressed recommended
Colorado River flushing flows in the Windy Gap Mitigation Plan where Northern agreed
to increase the flow component from 450 cfs to 600 ¢fs. This and other flow related
provisions were accepted by the proponents and endorsed by the CPW Commission.

West Slope stakeholders and CPW have expressed concerns that Windy Gap reservoir
has caused changes in water quality and sediment transport which may be related to
changes in populations of macroinvertebrates (Pteronarcys and other species) and sculpin
below the reservoir. In addition, some stakeholders have expressed a desire for structural
modifications that would allow free migration of fish around the Windy Gap dam. CPW
secured $250,000 in funding from the project proponents to identify potential
modifications that would provide tangible benefits to aquatic resources below Windy Gap
Reservoir. Issues to be studied include sediment transport, water quality (effects on
temperature and /or nutrients) and fish passage. If studies identify significant, measurable
benefits and there is stakeholder consensus to pursue the project, we would encourage
Grand County's further participation in bypass construction discussions.

STATE OF COLORADO
John W. Hickenlooper, Govemar « Mike King, Executive Director, Department of Natural Resources
Rick D, Cables, Director, Colarado Parks and Wildife
Parks and Wildife Commiasion: David R, Brougham  Gary Butterworth, Vice-Chelr ¢ Chiis Castilian
Dorothes Farris » Tim Glenn, Chalr ¢ Allan Jones « Blll Kane ¢ Gaspar Perricone » Jim Pribyl # John Singletary
Mark Smith, Secretary « Robert Streeter « Lenna Watson » Dean Wingfield
Ex Officio Members: Mike King and John Salazar
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CPW has been an active participant in the 10,825 proposal discussions and requested
additional temperature modeling work be performed by the USBR to examine
temperature impacts associated with the operation of Windy Gap. The modeling results
suggested the release of 5,412.5 AF of endangered fish water from Granby Reservoir
would benefit the Colorado River through Grand County and reduce temperature
exceedence issues in some years.

CPW is proceeding in the belief that the “Learning By Doing” Cooperative Effort

Intergovernmental Agreement as modified to include CPW membership on the LBD
committee will be signed by all stakeholders.

Application Attachment B, (proposed Intergovernmental Agreement) contains several
elements that we believe have the potential to benefit the ecological health of the river,
such as the Grand County Transfer Water and the Shoshone Outage Protocol. We look
forward to discussing possible public access to that portion of Willow Creek located on
Northern Water lands and a possible agreement for land management between Northern
Water and CPW. We commend the participants in this IGA for their hard work in
drafting this agreement.

CPW appreciates Grand County’s efforts to maintain these important aquatic and riparian
environments and would like to thank you for the opportunity to comment on the 1041
permit application for this project.

Sincerely,

fon (/eborct
Ron Velarde
Northwest Regional Manager

cc: Dean Riggs, Assistant NW Regional Manager
Lyle Sidener, Area Wildlife Manager
Sherman Hebein, Senior Aquatic Biologist, NW Region
Ken Kehmeier, Senior Aquatic Biologist, NE Region

Attachments:
Windy Gap Firming Project Fish and Wildlife Mitigation Plan
Windy Gap Firming Project Fish and Wildlife Enhancement Plan
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’Windy Gap Firming Project

Fish and Wildlife Mitigation Plan

Prepared for:
The Colorado Wildlife Commission
In accordance with CRS 37-60-122.2

Prepared by:
Municipal Subdistrict
Northern Colorado Water Conservancy District

June 9, 2011
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WINDY GAP FIRMING PROJECT
FISH AND WILDLIFE MITIGATION PLAN

EXECUTIVE SUMMARY

The Municipal Subdistrict of the Northern Colorado Water Conservancy District
(Subdistrict), on behalf of 13 East Slope Windy Gap Project participants, is pursuing
a project that will improve the reliability of the water supplies and deliveries from the
existing Windy Gap Project. The purpose of this Fish and Wildlife Mitigation Plan
(FWMP) for the Windy Gap Firming Project (WGFP) is to comply with the
requirements of Colorado State law (CRS 37.60.122.2), including the Procedural
Rules for the Wildlife Commission (Chapter 16).

The WGFP is also required to comply with the National Environmental Policy Act

(NEPA) by preparing a Final Environmental Impact Statement (FEIS) and with

Section 404(b) (1) of the Clean Water Act by applying for a “404 Permit.” As part of

the 404 permit process, a 401 certification from the Colorado Department of Public
Health and Environment is required.

The WGFP participants are committed to comply with all mitigation measures
required by the FWMP, the FEIS (and associated Record of Decision), the 404
Permit, and the 401 Certification.

The Subdistrict is also submitting a separate Fish and Wildlife Enhancement Plan
(Enhancement Plan) in cooperation with Denver Water to enhance fish and wildlife
resources over and above the levels existing without the WGFP and Moffat Project.

in addition to the required mitigation measures in the FWMP and enhancements in
the Enhancement Plan, the Subdistrict is participating with several East Slope and
West Slope water users, numerous state and federal agencies, and West Slope
‘private entities to enhance the flows in the Colorado River in Grand County by
managing and coordinating the release of approximately 5,400 AF of water (1/2 of
10825 Water) that will benefit the Upper Colorado River Endangered Fish Recovery
Program.

The goal of the Subdistrict and the WGFP participants is to mitigate for
environmental impacts of the WGFP through the measures identified in this Fish
and Wildlife Mitigation Plan and to improve the aquatic and riparian habitat of the
Colorado River in Grand County with measures identified in the separate
Enhancement Plan, while at the same time improving the reliability of the Windy
Gap Project water supplies.

This FWMP for the WGFP addresses two main impact areas. On the East Slope
the proposed action primarily consists of the construction and operation of a new
90,000 AF water storage facility, Chimney Hollow Reservoir. Although there will be
no new construction on the West Slope and all future operations of the Windy Gap
Project will be within historic water rights limitations, there will be increased
diversions of Colorado River water over the actual amounts historically diverted.
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The associated impacts to the Colorado River siream and aquatic resources are
addressed in this plan.

With respect to the Colorado River below the Windy Gap diversion, both the WGFP
and Denver Water's Moffat Collection Project (Moffat Project) diversions can
sometimes have cumulative, or combined, impacts to the river. Since the Moffat
Project is also seeking approval through the state and federal regulatory processes,
both the Subdistrict and Denver Water have agreed to cooperate in a process of
simultaneous development of the mitigation and enhancement plans pursuant to
CRS 37-60-122.2. The WGFP Enhancement Plan is being provided to the Wildlife
Commission concurrently with this FWMP in a separate document. -
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1.0 INTRODUCTION

The Windy Gap Firming Project (WGFP) is a proposed water supply project that
would provide more reliable water deliveries to Front Range and West Slope
communities and industries. The Municipal Subdistrict, Northern Colorado Water
Conservancy District, acting by and through the WGFP Water Activity Enterprise
(Subdistrict) is seeking to construct the project on behalf of the 13 WGFP
Participants. Project Participants include the City and County of Broomfield; the
towns of Erie and Superior; the cities of Evans, Fort Lupton, Greeley, Lafayette,
Longmont, Louisville, and Loveland; the Little Thompson Water District; the Central
Weld County Water District; and the Platte River Power Authority.

This Fish and Wildlife Mitigation Plan (FWMP) was developed to satisfy the
requirements of Colorado Revised Statute (CRS) 37-60-122.2 and outlines the
actions that Project Participants will implement to mitigate the impacts that the
WGFP may have on fish and wildlife. The FWMP also addresses concerns
regarding WGFP impacts that were identified by CDOW staff in a detailed review of
the DEIS impacts. The Subdistrict has also prepared a separate Fish and Wildlife
Enhancement Plan (Enhancement Plan), pursuant to CRS 37-60-122.2 to address
issues raised by Colorado Division of Wildlife and other stakeholders regarding the
current condition of the aquatic environment on the Colorado River, which includes
proposed enhancement measures to enhance fish and wildiife resources over and
above levels existing without the WGFP.

2.0 PROJECT BACKGROUND
2.1 COLORADO-BIG THOMPSON PROJECT

The Colorado-Big Thompson Project was developed by the U.S. Bureau of
Reclamation on behalf of the Northern Colorado Water Conservancy District
between 1938 and 1957. The project was designed to provide water for

- agricultural, municipal, and industrial beneficial uses. The C-BT Project provides
supplemental water to 33 cities and towns and is used to help irrigate more than
600,000 acres of northeastern Colorado farmland. On average, about 220,000 AF
of water is delivered to northeast Colorado.

Twelve reservoirs, 35 miles of tunnels, 95 miles of canals, and 700 miles of power
transmission lines comprise the complex C-BT collection, distribution, and power
systems. Willow Creek Reservoir, Shadow Mountain Reservoir, Grand Lake, and
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Lake Granby on the west of the Continental Divide collect and store C-BT water
from the upper Colorado River basin. Water is pumped from Lake Granby into
Shadow Mountain Reservoir where it flows by gravity into Grand Lake. From there,

the 13.1-mile Adams Tunnel transports the water under the Continental Divide to
the East Slope.

Once the water reaches the East Slope, it is used to generate electricity as it
descends almost one-half mile through five power plants on its way to Colorado’s
Front Range. Carter Lake, Horsetooth Reservoir, and Boulder Reservoir store the
water. C-BT water is delivered as needed via canals and pipelines to supplement
native water supplies in the South Platte River Basin.

2.2 WINDY GAP PROJECT

During the 1960s, the cities of Boulder, Greeley, Longmont, Loveland, Fort Collins,
and the Town of Estes Park determined that additional water supplies were needed
to meet their projected municipal demands. The Municipal Subdistrict, Northern
Colorado Water Conservancy District, consisting of the incorporated areas of the six
entities, was formed in 1970 to develop the Windy Gap Project. Prior to project
construction, the Platte River Power Authority acquired all of the City of Fort Collins’
allotment contracts, as well as one-half of the City of Loveland’s and one-half of the

" Town of Estes Park’s contracts. Allotment contracts are used to allocate 480 units

of Windy Gap Project water. Each Windy Gap unit represents a yield of up to 100
AF and, similar to C-BT units, can be bought and sold. The Windy Gap unit holders
have changed since the original project was completed.

The Windy Gap Project consists of a diversion dam on the Colorado River, a 445-
AF reservoir, a pumping plant, and a 6-mile pipeline to Lake Granby. Currently,
Windy Gap Project water is stored and conveyed through C-BT Project facilities
prior to delivery to Windy Gap Project allottees. Middle Park Water Conservancy
District contractees on the West Slope use Windy Gap water to replace out-of-

priority diversions by release of water directly from Lake Granby to the Colorado
River.

2.2.1 Windy Gap Project Environmental Impact Statement

In April 1981, Reclamation completed the Final EIS on the effects of using C-BT
Project facilities for the “storage, carriage and delivery” of Windy Gap Project water.
The 1981 Record of Decision (ROD) for the original Windy Gap Project EIS allowed
Reclamation to negotiate a contract with the Subdistrict and the NCWCD for the

storage, conveyance, and delivery of Windy Gap Project water using facilities of the
C-BT Project.

The original EIS determined that about 56,000 AF of water could be diverted
annually from the Colorado River and that about 48,000 AF would be available for
delivery to East Slope Windy Gap unit holders after subtracting 3,000 AF for
MPWCD and allowances for various storage and conveyances losses. Windy Gap
diversions are limited to a rate of 600 cfs and occur primarily during the months of
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April to July. Total Windy Gap diversions are measured at the Adams Tunnel and
are limited to a maximum of 90,000 AF in any one year and a maximum of 650,000
AF during any consecutive 10-year period pursuant to the Agreement Concerning
the Windy Gap Project and Azure Reservoir and Power Project, dated April 30,
1980 and the Windy Gap water rights.

2.2.2 Mitigation Measures Included in the Original Windy Gap EIS

The 1981 Windy Gap Project EIS and ROD, as well as subsequent agreements,
included a variety of mitigation measures to compensate and offset the effects
associated with construction of the Windy Gap Project and its water diversions.
Operational mitigation measures are still in place and funding and compensatory
mitigation measures have been paid. Mitigation measures are summarized below.

Minimum Streamflow. A Memorandum of Understanding between the Municipal
Subdistrict, Northern Colorado Water Conservancy District, NCWCD, and Colorado
Division of Wildlife (June 23, 1980) established the following minimum streamflows
on a 24-mile reach of the Colorado River downstream of the Windy Gap Project to
the mouth of the Blue River that apply when the Windy Gap Project is pumping:
. From the Windy Gap Diversion Point to the mouth of the Williams Fork
River: 90 cfs
. From the mouth of the Williams Fork River to the mouth of Troublesome
Creek: 135 cfs

. From the mouth of Troublesome Creek to the mouth of the Blue River:
150 cfs

If flows are less than those specified above, Windy Gap must curtail diversions
except that the project cannot be required to bypass more than the natural inflow.
Additionally, bypass of at least 450 cfs for at least 50 hours during the period of
April 1 through June 30 is required at least once every 3 years.

Endangered Species. Endangered Species Act Section 7 consultation with the
U.S. Fish and Wildlife Service concluded with a Biological Opinion (March 13, 1981)
determination that Windy Gap depletions, with the conservation measures listed
below is not likely to jeopardize the existence of the endangered squawfish or
humpback chub. The Subdistrict agreed to payment of $100,000 for a habitat
project and $450,000 for biological investigations on the Colorado River as
conservation measures to compensate for the adverse effects of the Windy Gap
Project. Specific conservation and recovery measures included:

« The establishment of backwater habitat areas along the mainstem of the
Colorado River

. Support of a field research team for 3 years to evaluate habitat
improvement techniques for endangered fish

. Bypass flow agreements with CDOW for trout habitat to benefit Colorado
River endangered fish downstream of the project area
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Azure Agreement. Western Slope objections to the Windy Gap project were
resolved in the Agreement Concerning the Windy Gap Project and the Azure
Reservoir and Power Project dated April 30, 1980, entered into by the Subdistrict
and several West Slope entities that had been opposed to the project because of
anticipated West Slope impacts. Following negotiations between the Subdistrict
and the Colorado River Water Conservation District (CRWCD), a settlement was
reached and mitigation measures acceptable to the parties were identified. Other
parties to this agreement included: the Northwest Colorado Council of Governments
(NWCCOG), Grand County, MPWCD, Three Lakes Water and Sanitation District,
the towns of Granby and Hot Sulphur Springs, Winter Park Water and Sanitation
District, and 30 ranchers. The purpose of this agreement was to provide
compensation to West Slope entities from the transbasin diversion of water and
associated impacts. Principal agreements included:

. A commitment by the Subdistrict to fund the construction of the Azure
Reservoir and Power Plant, or if infeasible, fund an alternative project or a
cash payment to the CRWCD

. Payment of $25,000 to Grand County for salinity studies of the Colorado
River

. Payment of $150,000 to the Town of Hot Sulphur Springs for assistance
in improving its water treatment facility and $270,000 for improving its
wastewater treatment facility

. Payment of $500,000 to plan, construct, and design facilities needed for
ranchers to maintain their diversion structures on the Colorado River

. An agreement by the Subdistrict to subordinate its Windy Gap decrees to
all present and future in-basin irrigation, domestic, and municipal uses,
excluding industrial uses, on the Colorado and Fraser rivers and their
tributaries above the Windy Gap Reservoir site :

. An agreement by the Subdistrict to volumetric limits on diversions, which
included a maximum single-year diversion of 90,000 AF/year and a
maximum of 650,000 AF during any consecutive 10-year period. Per the
1985 Supplement to the 1980 Azure Settlement Agreement, these
diversion limitations apply to deliveries through the Adams Tunnel, as
opposed to diversions at Windy Gap Reservoir

. An agreement by the Subdistrict to bypass flows necessary to meet
senior downstream water rights

. An agreement by the NCWCD to allow Grand County’s use of a rock and
gravel quarry on their property

. An agreement by the Subdistrict to cooperate with CDOW and others to
allow public use for recreation at Windy Gap Reservoir

in return for these mitigation measures, West Slope interests agreed to drop
objections to the Windy Gap conditional water right decrees and cooperate with all
the necessary permitting requirements to allow construction of the project.

The 1985 Supplement to the 1980 Azure Settlement Agreement was later signed on
March 29, 1985 by the Subdistrict, CRWCD, NWCCOG, Grand County
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commissioners, and the MPWCD. This agreement was implemented after the
planned Azure Reservoir was determined infeasible. The 1985 agreement included
the following compensation to West Slope entities:

. Payment of $10.2 million, which was used to fund construction of Wolford
Mountain Reservoir on Muddy Creek north of Kremmling, and release of
obligations for funding of the Azure Project :

. The Subdistrict's agreement to set aside annually, but non-cumulatively,
at no cost to the MPWCD, 3,000 AF of water in Lake Granby that is
produced each year from Windy Gap supplies, for beneficial use without
waste in the MPWCD for all beneficial uses, except instream uses and
industrial uses

. Subordination of Windy Gap water rights to either Rock Creek or Wolford
Mountain projects; Wolford Mountain Reservoir was completed in 1996

The 1980 and 1985 agreements were incorporated as integral parts of the Windy
Gap water rights decrees.

2.3 WINDY GAP FIRMING PROJECT

The proposed WGFP would entail construction of a new water storage reservoir that
would provide more reliable water deliveries to Front Range and West Slope
communities and industry. Due to limitations and constraints with the existing
system, the current Windy Gap facilities, which were completed in 1985, are unable
to deliver the anticipated firm yield of water. Water deliveries from the West Siope
are limited by storage capacity in Lake Granby and by the delivery capacity of the
Adams Tunnel, which delivers water from Grand Lake to the East Slope. As a
result, a group of the Windy Gap Project unit holders, working through the
Subdistrict, have initiated the proposed WGFP which will firm all or a portion of their
individual Windy Gap units to meet a portion of existing and future municipal and
industrial water requirements. The proposed action is to add water storage and
related facilities to the existing Windy Gap operations that would be capable of
delivering a firm annual yield of about 30,000 AF to Project Participants.

The intent of the WGFP is to improve the reliability of the Windy Gap Project and
the existing Windy Gap water rights by increasing the firm yield from the existing
Windy Gap Project water supply. The Subdistrict’s Proposed Action is the
construction of Chimney Hollow Reservoir to store Windy Gap Project water. To
improve yield, the Subdistrict also is requesting integration of the Colorado-Big
Thompson Project (C-BT) and Windy Gap Project operations so that C-BT water
can be stored in Chimney Hollow Reservoir. The Proposed Action would require
new connections to C-BT East Slope facilities and continued use of C-BT storage
and conveyance systems and other existing pipelines, canals, and diversions to
deliver Windy Gap water to Project Participants.

The Preferred Alternative includes construction of the 90,000-AF Chimney Hollow
Reservoir with a surface area of about 740 acres. This alternative includes
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prepositioning, which is the storage of C-BT water, as well as Windy Gap water, in
the new reservoir. Water would be conveyed to Chimney Hollow Reservoir via a
new pipeline connection to existing East Slope C-BT facilities at the upper end of
the existing Flatiron Penstocks, where a new buried pipeline would deliver water to
Chimney Hollow Reservoir or Carter Lake. Connections between Chimney Hollow
Reservoir and Carter Lake would allow delivery of water to Participants using
existing infrastructure. Reservoir construction would require relocation of about 3.8
miles of an existing 115-kV transmission line.

The new Chimney Hollow Reservoir would be located on Subdistrict land, and these
lands, along with adjacent Larimer County open space lands, would be managed by
Larimer County for recreation. Combined Subdistrict and Larimer County lands
would provide about 3,400 acres including the reservoir for recreation and fish and
wildiife habitat. Anticipated recreation features include a parking area, trails, boat
dock and ramps, picnic facilities, and vault toilets. No overnight camping would be
allowed.

2.3.1 Relationship of the Original Windy Gap EIS to Current Firming Project
EIS

The WGFP EIS evaluates the potential effects of alternatives associated with
firming the yield of the water diverted under the terms of the original Windy Gap
Project EIS. The proposed WGFP would not exceed the average annual diversion
of 56,000 AF evaluated in the 1981 EIS and ROD or any other diversion-related
limitations or water rights. Additional reservoir storage capacity is needed in the
WGFP because of the limitations in the C-BT system to store Windy Gap water
when it is available. The WGFP EIS evaluates the direct, indirect, and cumulative
effects of any new physical disturbances or changes in operation needed by the
WGFP. As described above, the original EIS included a number of mitigation
measures to offset impacts, several of which are ongoing.

3.0 OTHER CONCURRENT OR RELATED ACTIVITIES
3.1 MOFFAT COLLECTION SYSTEM PROJECT

The Moffat Collection System Project is currently proposed by Denver Water
(Denver) to develop 18,000 AF/year of new annual yield to the Moffat Treatment
Plant to meet future raw water demands on the East Slope. This project is
anticipated to result in additional diversions, primarily from the upper Fraser River
and Williams Fork River basins. Denver's proposed additional Fraser River
diversions would be located upstream of the Windy Gap Project diversion site on
the Colorado River and would directly affect the availability of water for the WGFP.
The Moffat Collection System Project Draft EIS prepared by the Corps was released
for public review in 2009.

Diversions for the WGFP and Moffat Project would result in changes to flows in the
Colorado River below the Windy Gap dam. Denver Water and the Subdistrict have
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agreed to cooperate with each other and with the Colorado Department of Natural
Resources (DNR) and CDOW in concurrent development of the mitigation plans
required under CRS 37-60-122.2 for the two projects. They have jointly developed
stream temperature monitoring stations as mitigation (refer to Section 5.3.3 of this
FWMP). Additionally, Denver Water and the Subdistrict have proposed
enhancement with significant resources and funding to improve current conditions in
the river. The WGFP Enhancement Plan is being provided to the Wildlife
Commission concurrently with this FWMP in a separate document.

3.2 UPPER COLORADO RIVER ENDANGERED FISH RECOVERY PROGRAM

Reclamation is preparing an Environmental Assessment (EA) to assess the effects
of proposed contracts that would provide for permanent release of 10,825 AF/yr of
water to the 15-Mile Reach of the upper Colorado River. As a condition of a 1999
Programmatic Biological Opinion (PBO) (U.S. Fish and Wildlife Service 1999), a
group of East and West Slope water users is committed to make releases of “10825
water” in late summer and fall in support of the recovery of endangered fish species
in the 15-Mile Reach near Grand Junction. The EA will document whether a Finding
of No Significant Impact (FONSI) can be issued for the proposed contracts.

The Proposed Action Alternative would use releases from Ruedi Reservoir and
Lake Granby, and to a limited extent, storage in and releases from Green Mountain

Reservoir when excess capacity is available, to provide 10,825 AF/yr of water for
the 15-Mile Reach.

The Proposed Action Alternative involves release of 5,412.5 AF/year from Lake
Granby. Releases from Lake Granby would range from 20 to 50 cfs during the
period from July 15 to September 30, depending upon the hydrologic year type.
This alternative was not included in the hydrologic analyses for either the WGFP or
Moffat Project. Accordingly, the flows in the Colorado River below Lake Granby
would be increased over flows shown in the Draft EIS for each project.

3.2.1 Coordination of 10825 Project Releases from Lake Granby

Each year, a total of 5,412.5 AF of water is to be released from Lake Granby. The
water will be released to benefit the 15-Mile Reach on a fixed delivery schedule to
be agreed upon by the parties in the future, and pursuant to applicable federal and
state laws. The parties anticipate that the release pattern will depend on the type of
hydrologic year (dry, average, or wet) and will be based on the target stream flow in
the Colorado River between Lake Granby and Kremmling during late summer and
early fall. Releases from Lake Granby will be pursuant to a municipal-recreation
contract with a Grand Valley municipal entity within or downstream of the 15-Mile
Reach.

Under some hydrologic conditions, releases from Lake Granby made to meet
targeted stream flow in the Colorado River downstream of Lake Granby may not
coincide with the FWS requirements for the 10825 water at the 15-Mile Reach. In
these instances, water released from Lake Granby will be stored in Green Mountain
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Reservoir by exchange or substitution pursuant to a contract with Reclamation
(subject to availability of storage capacity and exchange potential). This water will
then be released at the request of the Service to benefit the 15-Mile Reach.

An Operations Group will be established, consisting of representatives from the
water users, FWS, Reclamation, and the State of Colorado Division 5 Engineer.
The Operations Group will meet each spring to develop a plan for releasing the
10,825 AF of water during the coming 12 months, and at other times as necessary
to fulfill the purposes of this Project. The Subdistrict will propose that CDOW be
added as a member of the Operations Group.

4.0 REGULATORY PROCESS

The WGFP is required to obtain numerous federal and state permits, licenses, and
approvals. The primary regulatory processes related to the C.R.S. 37-60-122.2
requirement for fish and wildlife mitigation are described below.

4.1 NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) REVIEW

The Subdistrict is seeking approval from Reclamation for approval of a physical
connection to C-BT Project facilities and for operations of the Chimney Hollow
Reservoir in order to implement the project. As the lead federal agency,
Reclamation prepared a Draft Environmental Impact Statement (Reclamation 2008)
for the proposed project. The U.S. Army Corps of Engineers (Corps), Western Area
Power Administration (Western), and Grand County are cooperating agencies. A
Final EIS is expected to be published in mid-2011. If impacts fo fish and wildlife are
identified in the FEIS that were not identified in the DEIS, Reclamation will
coordinate with CDOW and other state agencies as required under the Fish and
Wildlife Coordination Act and will make adjustments to project mitigation as
appropriate. : ‘

4.2 SECTION 404 PERMIT

Because the proposed WGFP would involve the discharge of dredged and fill
material into wetlands or other waters of the U.S., a permit is required from the
Corps under Section 404 of the Clean Water Act. The Subdistrict, acting by and
through the Windy Gap Firming Project Water Activity Enterprise, has notified the
Corps that it will seek a Section 404 permit for the WGFP. Issuance of a permit
would be a Corps federal action.

4.3 COLORADO FISH AND WILDLIFE MITIGATION PLAN
This FWMP is prepared to satisfy the requirements of C.R.S. 37-60-122.2. The first

portion of this statute states:

(1)(a) The general assembly hereby recognizes the responsibility of the state
for fish and wildlife resources found in and around state waters which are
affected by the construction, operation, or maintenance of water diversion,
delivery, or storage facilities. The general assembly hereby declares that such

10



TN
\v//

WINDY GAP FIRMING PROJECT
FISH AND WILDLIFE MITIGATION PLAN

fish and wildlife resources are a matter of state-wide concern and that impacts on
such resources should be mitigated by the project applicants in a reasonable
manner. It is the intent of the general assembly that fish and wildlife resources
that are affected by the construction, operation, or maintenance of water
diversion, delivery, or storage facilities should be mitigated to the extent, and in a
manner, that is economically reasonable and maintains a balance between the
development of the state’s water resources and the protection of the state’s fish
and wildlife resources.

FWMPs for water projects considered under C.R.S. 37-60-122.2 are to be
developed by the project applicant, working in cooperation with CDOW, and
submitted to the Colorado Wildlife Commission (CWC). If the CWC and applicant
agree on the mitigation plan, the CWC forwards the mitigation plan to the Colorado
Water Conservation Board (CWCB) for adoption as the official state position on the
mitigation actions required of the applicant.

4.3.1 Mitigation and Enhancement Plans

C.R.S. 37-60-122.2 makes a specific distinction between mitigation of impacts
caused by the proposed project, and enhancing fish and wildlife resources over

existing conditions. This distinction is further defined in the Procedural Rules for the

Wildiife Commission (Chapter 16), and clarified in a memorandum dated December
9, 2010 to the Director of the Colorado Division of Wildlife and the Wildlife
Commission from the First Assistant Attorney General, Natural Resources and
Environment Section. Accordingly, this FWMP includes mitigation measures to
address the direct impacts that have been identified for the proposed project. The
Subdistrict has also prepared a separate Enhancement Plan, in accordance with
CRS 37-60-122.2 to address issues raised by Colorado Division of Wildlife and
other stakeholders regarding the current condition of the aquatic environment on the
Colorado River, which includes proposed enhancement measures to enhance fish
and wildlife resources over and above levels existing without the WGFP. The
Subdistrict, as an applicant for one or more federal permits, or licenses, is required
by C.R.S. 37-60-122.2 to submit a proposed mitigation plan, but submittal of an
enhancement plan is voluntary.

4.3.2 Consultation, Coordination and Public Input

The Subdistrict consulted with Colorado Division of Wildlife (CDOW) U.S. Fish and
Wildlife Service (FWS) representatives during preparation of this Plan. In addition,
CDOW and FWS were provided an opportunity to review and comment on the
Wildlife Resource Technical Report (ERO 2008) and Aquatic Resource Technical
Report (Miller Ecological 2008) prepared as part of the EIS process. Both of these
reports provide additional details on the impacts of the alternatives evaluated in the
EIS. The CDOW and FWS also were given an opportunity to review and comment
on the draft EIS.

CRS 37-60-122.2 requires CDOW and Colorado Water Conservation Board review
and input on mitigation for fish and wildlife impacts resulting from a federally
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approved water project. The review process is intended to provide a balanced
review between fish and wildlife protection and water development.! Although the
procedures for CRS 37-60-122.2 do not require public review and input, the
Subdistrict and CDOW have been involved in extensive efforts to allow for public
participation. To date, the Wildlife Commission has provided the following public

meetings to solicit input on the potential impacts and mitigation for the Moffat
Project:

¢ Wildiife Commission Workshop, October 7, 2010, Las Animas — CDOW
presented the proposed fish and wildlife impacts of the WGFP

o Wildlife Commission Public Meetings (“1313” Meetings), October 13, 2010 in
Loveland and October 21, 2010 in Granby — Wildlife Commissioners solicited
public comment on the potential impacts of the WGFP

¢ Stakeholder Workshops, January 24-25, 2011, Winter Park — CDOW
solicited input on enhancement options for fixing the upper Colorado River
between Windy Gap and the Kemp-Breeze State Wildlife Area to ensure a
functioning river that supports fish and wildlife resources given anticipated
future flows. (Refer to the WGFP Enhancement Plan for details.)

e Public Comment Period on Draft Enhancement and Mitigation Plans, Feb.
10-24, 2011 — CDOW invited public review and comment on the February ot
draft plans. The input will be reviewed by CDOW, Denver Water and the
Subdistrict while preparing the final plans.

e Wildlife Commission Meeting, March 10, 2011 — Member of the public
provided comments on the February o™ draft plans and review process.

¢ Wildlife Commission Meeting, May 6, 2011 — Members of the public provided
comments on the April 7" plans submitted to the Wildlife Commission.

input from all of these processes has been used fo help prepare this pian.

5.0 PROPOSED FISH AND WILDLIFE MITIGATION PLAN

This section constitutes the Mitigation Plan for fish and wildlife impacts that are
expected to be caused by the proposed WGFP. Mitigation measures have been
developed to address impacts identified in the Draft EIS. The mitigation measures
are also intended to address concerns regarding WGFP impacts that were identified
by CDOW staff in a detailed review of the DEIS impacts. The impacts are based on
a comparison of the existing conditions scenario to the Preferred Alternative, which
consists of a 90,000 AF reservoir at the Chimney Hollow site. A detailed description
of existing conditions in the project area and the analysis and identification of
project impacts are included in the Draft EIS. The Draft EIS and associated
Technical Reports prepared in conjunction with the DEIS are the only studies that

! see Testimony of Clyde Martz, Direction of the Department of Natural Resources, Senate Testimony HB 87-
1158, April 9, 1987

12



{ N
R

WINDY GAP FIRMING PROJECT
FiSH AND WILDLIFE MITIGATION PLAN

have been conducted that specifically analyze the incremental impacts of the
WGFP. ‘

5.1 WGFP PROJECT AREA

The WGFP would have effects on both the east and west sides of the Continental
Divide. The West Slope project area shown on Figure 1 includes the Colorado
River below Lake Granby, which is affected by changes in Lake Granby spills and
increased Windy Gap diversions at the existing Windy Gap Reservoir. Willow
Creek below Willow Creek Reservoir is also included in the project area because of
small changes in Willow Creek Feeder Canal diversions. Lake Granby is included
because water levels would decrease as a result of storage of a portion of Windy
Gap water in Chimney Hollow Reservoir. Shadow Mountain Reservoir and Grand
Lake are included in the project area because of potential water quality effects, but
there would be no change in lake levels.

The East Slope project area shown in Figure 2 includes the Chimney Hollow
Reservoir site located west of Carter Lake, which is also shown on Figure 3.
Hydrologic changes would occur in the Big Thompson River below Lake Estes from
the import of additional Windy Gap water and from slight increases in flow that
would occur below Participant wastewater treatment plants (WWTPs) on the Big
Thompson River, St. Vrain Creek, Big Dry Creek, and Coal Creek. Carter Lake and
Horsetooth Reservoir would experience a change in reservoir levels with the
WGFP.

Proposed mitigation measures for the West Slope (Colorado River) area and the
East Slope (South Platte Tributaries and Chimney Hollow Reservoir) are described
below in separate sections. '

5.2 AVOIDANCE AND MINIMIZATION

The Preferred Alternative for the WGFP was selected to minimize environmental
impacts as a result of a detailed alternatives analysis conducted by Reclamation
and a Section 404(b)(1) alternatives analysis prepared in coordination with the
Corps. The alternatives analysis evaluated over 170 project elements which
included both structural and non-structural alternatives. The Preferred Alternative
consists of a 90,000 AF reservoir at the Chimney Hollow site and has been
designed to minimize direct effects to wetlands and other waters of the U.S.

As part of the federal and state permits and approvals, the Subdistrict will
implement a variety of best management practices (BMPs) during design and
construction to reduce impacts to the environment, including fish and wildlife. Some
of the environmental permits and approvals with BMPs and environmental
protection measures include:

» Migratory Bird Treaty Act Compliance
e CDPHE Fugitive Dust Control Plan
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e CDPHE Stormwater Management Plan
o CDPHE Section 401 Water Quality Certification

The CDOW has developed BMPs and actions to minimize adverse impacts to
wildlife resources. The BMPs were specifically developed for the oil and gas
industry; however, they can also be applicable to other major construction projects.
These BMPs will be considered by the Subdistrict when preparing final design and
construction plans. The Subdistrict will consult with the CDOW to implement the
appropriate BMPs to avoid or minimize impacts on fish and wildlife resources.

5.3 PROPOSED MITIGATION MEASURES FOR WEST SLOPE (COLORADO
RIVER) IMPACTS

Table 1 summarizes West Slope impacts and the proposed mitigation measures for
each identified impact. The table also includes a column that outlines issues and
concerns regarding WGFP impacts that were identified by CDOW staff in a detailed
review of the DEIS impacts. The mitigation measures identified in the table are
described in more detail in this section.

5.3.1. Modified Prepositioning to Maintain Higher Water Levels in Lake
Granby '

This measure addresses Impact CR-3, as well as CR-16, CR-23, ES-1, ES-2, and
ES-29.

In any year when Lake Granby is projected to fall below an elevation of 8,250 feet,
modified prepositioning, which reduces the delivery of C-BT water from Lake
Granby to Chimney Hollow Reservoir, will be implemented to maintain higher water
levels in Lake Granby.

Details of this measure will be developed by the Subdistrict and incorporated into a
proposed agreement between Reclamation and the Subdistrict with a concurrence
by the Corps. The objective is to minimize the adverse effects of prepositioning on
water levels in Lake Granby. This measure will minimize any potential negative
effects on aquatic resources and recreation in Lake Granby that may be caused by
reduced water levels from prepositioning.

5.3.2 Improvements to Flushing Flows in the Colorado River
This measure addresses Impact CR-6, as well as CR-2, CR-14, CR-15 and CR-17.

The Windy Gap Project is currently required to bypass 450 cfs for 50 hours once in
every 3 years, if such flows are naturally available in accordance with the
Memorandum of Understanding Between Municipal Subdistrict, Northern Colorado
Woater Conservancy District and Division of Wildlife, Colorado Department of Natural
Resources, Relating to Minimum Stream Flow in Association with the Windy Gap
Diversion Project, dated June 23, 1980. The Subdistrict will modify project
operations as follows:

14
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The flushing flow provision of the 1980 MOU will be modified to increase
the required flushing flow from 450 cfs to 600 cfs.

In any year when flows below Windy Gap have not exceed 600 cfs for at
least 50 consecutive hours in the previous two years, and total
Subdistrict water supplies in Chimney Hollow and Granby Reservoirs
exceed 60,000 AF on April 1, the Subdistrict will cease all Windy Gap
pumping for at least 50 consecutive hours to enhance peak flows below
Windy Gap.

The intent of this measure is to enhance peak flows below Windy Gap . The

Subdistrict will coordinate with CDOW and other water suppliers, including Denver
Water, to maximize benefits of the higher flows and minimize any potential negative
impacts to aquatic resources.

5.3.3 Temperature Mitigation
This measure addresses Impact CR-9, as well as CR-11 and CR-24.

Monitoring Stations. The Subdistrict will work with Denver Water to
install, operate and maintain two continuous real-time temperature-
monitoring stations on the Colorado River; one at the Windy Gap gage
and one upstream of the confluence with the Williams Fork River.

Temperature Thresholds. For the purposes of this mitigation plan, the
threshold temperatures will be the following, as measured at the
temperature monitoring stations identified above:

1. MWAT Chronic Threshold: 18.2°C (64.8° F), based on current
Maximum Weekly Average Temperature (MWAT) Chronic Standard

2. DM Acute Threshold: 23.8°C (74.8° F), based on current Daily
Maximum (DM) Acute Standard

MWAT Chronic Threshold Exceedances - Reduction or Curtailment of
WGFP Pumping . For the period after July 15th of each year:

1. At such times as the Weekly Average Temperature (WAT) exceeds

the MWAT Chronic Threshold,, the Subdistrict will reduce or curtail
WGFP pumping at the Windy Gap diversion to the extent necessary to
maintain temperatures within the MWAT Threshold. Reduced
pumping may not be sufficient to maintain temperatures below the
threshold.
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2. Pumping for the original Windy Gap Project, now and after the WGFP
is in operation, may occur at any time that the Windy Gap water rights
are in priority and sufficient space is available in Lake Granby that
such water pumped will not be reasonably expected to spill from the
reservoir. Therefore, WGFP pumping will be defined as pumping that
occurs at such times as the Northern Colorado Water Conservancy
District determines, based on its most probable forecasts of inflows fo
Lake Granby, that a spill of water from Lake Granby is reasonably
foreseeable. All other pumping will be considered to be for the original
Windy Gap Project.

DM Acute Threshold Exceedances - Reduction or Curtailment of Pumping
for the WGFP and the original Windy Gap Project .

1. At such times as the Daily Maximum temperature is within 1 °C of the
DM Acute Threshold, the Subdistrict will reduce or curtail pumping for
the original Windy Gap Project or the WGFP at the Windy Gap
diversion to the extent necessary to maintain temperatures within the
DM Threshoid. Reduced pumping may not be sufficient to maintain
temperatures below the threshold. In the future, the 1 degree buffer
may be altered, based on experience, to maintain compliance with the
DM Threshold.

Limitations on Reduction or Curtailment of Windy Gap pumping. The
temperature mitigation measures identified above will be suspended in
the event that and at such times as there is no material causal
relationship between Windy Gap Project or Windy Gap Firming Project
operations and any exceedence of the MWAT Chronic threshold or DM
Acute threshold at the monitoring stations identified above. For the
purposes of this Paragraph a “material causal relationship” is defined as
either an actual measureable impact on temperature using readily
available monitoring technology or a modeled impact on temperature that
is not de minimus and is based on a computer model or studies accepted
by the Colorado Division of Wildlife. The Subdistrict will cooperate with
future studies to determine what factors, other than flow changes, have
effects on water temperatures in the Colorado River below Windy Gap.

Use of the Windy Gap Bypass Valve and Auxiliary Outlet. The Subdistrict
will use the Windy Gap Project Bypass Valve and Auxiliary Outlet to the
maximum extent practicable, without causing adverse effects to the
Windy Gap Project facilities or operations for the bypass of water that is
otherwise bypassed from the Windy Gap Project. This measure is
intended to make releases of water from these outlets deeper in the
reservoir that may be colder than water bypassed over the spiliway.
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5.3.4 Nutrient Mitigation to Offset Impacts to Grand Lake Water Quality
This measure addresses Impact CR-10, as well as CR-12, CR-13, CR-26, and ES-
8.

The Subdistrict will develop a proposed nutrient reduction mitigation plan for
Reclamation and Corps approval. The plan includes point source nutrient

~ reductions from WWTP discharges in the Fraser River and nonpoint source nutrient

reductions from agricultural-land-in the-Willow Creek watershed. Other nutrient
reduction measures would be implemented as necessary to meet the requirement
to provide a documented nutrient reduction credit factor of 1:1 to satisfy
Reclamation and the Corps mitigation requirements.

5.3.5 Participation in Upper Colorado River Recovery Program
This measure addresses Impact CR-20.

The Subdistrict wili complete Section 7 consultation and compliance consistent with
the requirements of the Programmatic Biological Opinion (PBO). The Service
issued a Biological Opinion on February 12, 2010 for the Preferred Alternative
indicating WGFP coverage under the PBO with Participation in Upper Colorado

River Recovery Program and payment of a depletion fee for additional depletions
attributable to the WGFP.

Documentation of Section 7 consultation will be submitted to the Corps in order to
meet requirements for the Fish and Wildlife Coordination Act.

5.3.6 Curtailment of Windy Gap Diversions during Gore Race
This measure addresses Impact CR-22 and CR-25.

WGFP diversions would be suspended during the Gore Race in August if flows drop
below preferred range (1,250 cfs).

5.4 PROPOSED MITIGATION MEASURES FOR EAST SLOPE (SOUTH PLATTE
TRIBUTARIES AND CHIMNEY HOLLOW RESERVOIR) IMPACTS

Table 2 summarizes East Slope impacts and the proposed mitigation measures for
each identified impact. The table also includes a column that outlines issues and
concerns regarding WGFP impacts that were identified by CDOW staff in a detailed
review of the DEIS impacts. The mitigation measures identified in the table that are
relevant o fish and wildlife resources are described in more detail in this section.

5.4.1 Revegatiation and Weed Control on Areas Impacted by Construction
This measure addresses Impact ES-11.
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Revegetation and weed control on all disturbed areas in accordance with an erosion
control plan to be developed by the Subdistrict and approved by Reclamation and
the Corps. Plan will be developed in coordination with CDOW and incorporate

- CDOW Oil & Gas BMPs where appropriate.

. 5.4.2 Wetlands Mitigation

This measure addresses Impact ES-13, ES-14, and ES-15.

Avoid, minimize and mitigate wetland impacts as specified in the 33 CFR Part 332
(Mitigation Rule, 10-Apr-08) and as approved by the Corps. Wetlands would be
mitigated by contribution to an approved wetland mitigation bank.

5.4.3 Wildlife Habitat Mitigation at Chimney Hollow Reservoir Site
This measure addresses Impact ES-16 and ES-17.

Subdistrict will develop a plan to replace the values provided by habitat lost or
altered by construction of Chimney Hollow Reservoir. Mitigation of impacts to
wildlife resources will involve a combination of mitigation strategies and tools,
including: ‘

e Restoring habitats temporarily disturbed during reservoir and facility
construction

» Working with Larimer County to restore or enhance degraded habitat
surrounding Chimney Hollow Reservoir

e Working with CDOW and Larimer County to establish hunting access on
the Chimney Hollow property

e Conducting management and education activities to minimize human-
_wildlife conflicts

o Implementing a migratory bird management plan

o Implementing seasonal restrictions and buffer zones

Details of this plan will include:

Restoration of Temporary Disturbances. The temporary loss of 123 acres of
wildlife habitat will be mitigated through reclamation and revegetation of all
habitats disturbed during construction and relocation of the transmission line and
towers. Temporary loss of vegetation communities due to construction of dams,
pipelines, staging, and access roads will be restored with plantings and seed
mixes that replicate the vegetation cover types. Vegetation restoration of the
transmission line corridor will involve working closely with Western to incorporate
strategies for maintenance of stable low-growing vegetative communities that
include mechanical cutting, removal of timber, on-site treatment of slash, and
planting sustainable, low-growing shrubs and grasses. Plantings and seed
mixes will focus on restoring diverse vegetation communities that provide wildlife
forage, particularly during fall and winter. A reclamation plan will be developed
as part of the construction program and the Stormwater Management Plan.

18



-

WINDY GAP FIRMING PROJECT
FISH AND WILDLIFE MITIGATION PLAN

Habitat Enhancement. Subdistrict will work with Larimer County to develop a
land management plan that will include habitat enhancement of vegetation
communities surrounding Chimney Hollow Reservoir, which involves planting
native species beneficial to wildlife where appropriate. The Subdistrict will
provide $50,000 to Larimer County to use in their ongoing habitat management
plan. A weed control plan would be developed in cooperation with Larimer
County prior to implementing habitat enhancement to improve the quality of
lands not specifically within the areas of vegetation enhancement. Weed
management will focus on monitoring restored habitats and implementing an
integrated weed management approach of mechanical, chemical, and biological
control strategies. Integrated weed management strategies also will be used to
control existing areas of noxious and invasive species, particularly large patches
of thistle and cheatgrass. The weed management plan will be developed prior to
construction disturbances and updated periodically through implementation of
wildlife enhancement.

Hunting Opportunities. Larimer County will develop a management plan for
the Chimney Hollow area. As part of this process, the Subdistrict and Larimer
County will work with CDOW and Larimer County to explore opportunities to
provide seasonal hunting on portions of the Chimney Hollow Reservoir site and
open space to assist with game management and provide additional recreation.

Minimization of Human-Wildlife Conflicts. The displacement of elk and bear
into surrounding residential areas as they search for lost food resources will be
offset by the habitat enhancement activities and hunting opportunities described
above. Additionally, the Subdistrict will work with Larimer County and CDOW to
reduce/eliminate wildlife attractants from recreation facilities and establish
education/outreach programs and information kiosks/signs informing the public
on the dangers of close inieractions with wildiife, and methods io avoid and
minimize potentially dangerous encounters.

Implementing Migratory Bird Avoidance Plan. The active nesting season for
most migratory bird species in Colorado is between April 1 and August 15. Over
the past few years, FWS and CDOW have suggested that the best way to avoid
a violation of the Migratory Bird Treaty Act (MBTA) is to remove vegetation
outside of the active breeding season. The Subdistrict will develop BMPs in
accordance with CDOW guidance to avoid disturbing active bird nests at the
Chimney Hollow Reservoir site. Note: Implementing these BMPs demonstrates
a good faith effort to avoid incidental violation of the MBTA, but does not
guarantee that migratory birds will not still nest in some areas despite these
efforts.

Seasonal Restrictions and Buffer Zones for Raptors. Avoidance and
mitigation options for nesting raptors at the Chimney Hollow Reservoir site
consists of: 1) conducting nest surveys prior to construction, 2) establishing
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reasonable site-specific buffers and seasonal restrictions, 3) implementing

- seasonal restrictions to avoid and minimize disturbance, and 4) removing
inactive nests from the transmission line corridor, construction footprints,
reservoir pool area, or other areas of permanent impacts. Currently, there are
no expected permanent impacts to existing raptor nests; however, there is the
possibility that a new active raptor nest could be established in areas slated for
disturbance or inundation. The intent of any mitigation is to encourage individual
raptor pairs to nest at selected and more secure locations. BMPs will be
developed in accordance with CDOW guidance to avoid, minimize and mitigate
potential impacts.

5.4.4 Air Quality Mitigation
This measure addresses Impact ES-23 and ES-24.

Subdistrict will develop a fugitive particulate emissions control plan and BMPs to
minimize air quality and noise impacts to wildlife.

5.5 MITIGATION COSTS AND SCHEDULE

Estimated mitigation costs are shown in the following table. Total project costs are
estimated to be $273,000,000, which includes construction costs of about
$237,000,000. The mitigation schedule will be contingent on the issuance of
permits and licenses, construction timetables, project completion, and the ability of
the Subdistrict to fill the reservoir. The schedule provided in the following table
provides a timetable based on these contingencies.

Mitigation Insurance Policy - The mitigation listed above is based on the Draft EIS
for the WGFP that was released for public comment in August of 2008. Since that
time and based on comments to the Draft EIS, Reclamation has conducted
additional studies related to the preparation of the Final EIS, that in part are
designed to further refine the analysis of environmental impacts of the proposed
action. If new impacts to fish and wildlife resources are identified in the Final EIS
that were not discussed in the Draft EIS and not addressed in this mitigation plan,
the Subdistrict will propose mitigation for these new impacts. The additional
mitigation will be developed in cooperation with the CDOW prior to submittal to
Reclamation for its consideration as a permit condition. The Subdistrict will reserve
$600,000 for any new impacts to fish and wildlife resources identified by the Final
EIS and required by Reclamation. If Reclamation does not identify new impacts
requiring mitigation, the Subdistrict will have no further obligation to reserve this
money.
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West Slope
-~ -~ Mitigation Measure~ |~ Scheduled Start Schediled End |~ Estimated
: : v Cost
Modified prepositioningto | Concurrent with project | Permanent change in $0
reduce Lake Granby start up WGFP operation
fluctuations May have
minor effect
project yield
Improvements to flushing Concurrent with project | No end date May have
flows in Colorado River start up effects on
project yield

but cost cannot
be estimated.

Temperature mitigation

Temperature monitoring
would begin within one
year after issuance of
permits. Curtailed
diversions occur when
Chimney Hollow
Reservoir is completed
and diversions increase

Diversion curtailments
per the established
criteria would continue
as long as the WGFP is
in operation

$50,000 for
monitoring
stations

May have
effects on
project yield
but cost cannot
be estimated.

Program

2011

Nutrient mitigation to offset | Monitoring of baseline Monitoring will $4.3 million
impacts to Grand Lake conditions will beginin | continue umtil 1:1 (estimated)
water quality — will also 2011 and nutrient nutrient offset has been
improve water quality in removal will begin verified. Operation of
Colorado River below concurrent with project | nutrient reduction
Windy Gap -start up projects will continue
as long as the WGFP is
, in operation
Participation in Upper Payment upon issuance | One time upfront fee $405,000
Colorado River Recovery of permits; expected by (estimated)

Curtailed diversions for
annual Gore Race, if needed

Concurrent with project
start up

Permanent change in
WGEFP operation

R
K \
y
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East Slope
k"f; 'Miti"g"ati'dirM‘ezis'ure'“‘* “[-— ~Scheduled Start - ~Scheduled End —Estinrated Cost™
Revegetation and weed Immediately upon Three years post- $25,000
control on areas impacted completion of specific | restoration or until
by construction habitat-disturbing success criteria are met
activity
Wetland mitigation Within one year of One time upfront fee $115,000
issuance of permit
‘Wildlife habitat mitigation | Concurrent or following | Three years post- $£50,000
at Chimney Hollow construction depending | construction or until (estimated)
Reservoir site on location success criteria are met
Air quality mitigation Concurrent or following | Until completion of $0
construction depending | construction
on location
6.0 CONCLUSIONS

The FWMP presents a broad range of mitigation actions to address the potential
fish and wildlife impacts of the WGFP. If accepted by the Colorado Wildlife
Commission and CWCB, this mitigation plan will represent the official state position
on mitigation for the WGFP. Since the state-adopted FWMP is not enforceable by
itself, the Subdistrict anticipates that Reclamation and the Corps will determine
these mitigation measures are adequate and will impose them within their
regulatory requirements for Reclamation’s approvals and the Section 404 Permit,

respectively.
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WINDY GAP FIRMING PROJECT
FISH AND WILDLIFE ENHANCEMENT PLAN

1.0 INTRODUCTION

1.1.Enhancement Project Overview

The Windy Gap Firming Project (WGFP) is a proposed water supply prbject that

- would provide more reliable water deliveries to Front Range and West Slope

communities and industries. The Municipal Subdistrict, Northern Colorado Water
Conservancy District, acting by and through the WGFP Water Activity Enterprise
(Subdistrict) is seeking to construct the project on behalf of the 13 WGFP
Participants. Project Participants include the City and County of Broomfield; the
towns of Erie and Superior; the cities of Evans, Fort Lupton, Greeley, Lafayette,
Longmont, Louisville, and Loveland; the Little Thompson Water District; the Central
Weld County Water District; and the Platte River Power Authority. The proposed
action is to add water storage and related facilities to the existing Windy Gap
operations that would be capable of delivering a firm annual yield of about 30,000
AF to Project Participants.

Pursuant to CRS 37-60-122.2(1), Denver Water and the Municipal Subdistrict,
Northern Colorado Water Conservancy District, acting by and through the Windy
Gap Firming Project (WGFP) Water Activity Enterprise (Subdistrict) have agreed to
participate with the Colorado Department of Natural Resources (DNR) and
Colorado Division of Wildlife (CDOW) in concurrent development of the Fish and
Wildiife Mitigation Plan (FWMP) for the Subdistrict's WGFP and Denver Water's
Moffat Project. In addition to the concurrent FWMP’s, Denver Water and the
Subdistrict have elected to submit to the CDOW enhancement plans to improve
existing fish and wildiife resources to the CDOW. These enhancement plans are
submitted pursuant to regulations implementing CRS 37-60-122.2(2) and are
intended to enhance fish and wildlife resources over and above the levels existing
without the Moffat Project and WGFP. Denver Water and the Subdistrict are
submitting their Enhancement Plans simultaneously with their FWMP's.

1.2. Fish and Wildlife Enhancement Plan Stakeholders

The Subdistrict has been consulting with a broad range of federal and state
agencies, as well as local governments and environmental groups, to solicit input on
desired enhancements to existing fish and wildlife resources. These entities
include:

e Governmental organizations: CDOW, Denver Water, Grand County, and
Town of Hot Sulphur Springs

« Non-governmental organizations: Trout Unlimited, and landowners along the
upper Colorado River
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Although the CRS 37-60-122.2 procedures do not specify public involvement
requirements, Denver Water and the Subdistrict acknowledge the Colorado Wildlife
Commission’s desire to provide ample opportunity for public participation. To date,
the Wildlife Commission has provided the following opportunities for the public to
provide mitigation and enhancement suggestions:

o Stakeholder Workshops, January 24-25, 2011, Winter Park - CDOW
solicited input on options for fixing the upper Colorado River between Windy
Gap and the Kemp-Breeze State Wildlife Area to ensure a functioning river
that supports fish and wildlife resources given anticipated future flows.

e Public Comment Period on Draft Enhancement and Mitigation Plans, Feb.
10-24, 2011 — CDOW invited public review and comment on the February g™
draft plans. The input was reviewed by CDOW, Denver Water and the
Subdistrict while preparing the April 7th plans.

¢ Wildlife Commission Meeting, March 10, 2011 — Member of the public
provided comments on the February 9™ draft plans and review process.

e Wildlife Commission Meeting, May 6, 2011 — Members of the public provided
comments on the April 7" plans submitted to the Wildlife Commission on
April 7, 2011. Time was also allowed for presentations from several groups
on issues regarding the plans.

1.3 Other Concurrent and Related Activities

Moffat Collection System Project

The Moffat Collection System Project is currently proposed by Denver Water
(Denver) to develop 18,000 AF/year of new annual yield to the Moffat Treatment
Plant to meet future raw water demands on the East Slope. This project is
anticipated to result in additional diversions, primarily from the upper Fraser River
and Williams Fork River basins. Denver's proposed additional Fraser River
diversions would be located upstream of the Windy Gap Project diversion site on
the Colorado River and would directly affect the availability of water for the WGFP.
The Moffat Collection System Project Draft EIS prepared by the Corps was released
for public review in 2009.

Diversions for the WGFP and Moffat Project would result in changes to flows in the
Colorado River below the Windy Gap dam. Denver Water and the Subdistrict have
agreed to cooperate with each other and with the DNR and CDOW in concurrent
development of the mitigation plans required under CRS 37-60-122.2 for the two
projects. They have jointly developed stream temperature monitoring stations as
mitigation (refer to Section 5.3.3 of this FWMP). Additionally, Denver Water and the
Subdistrict have proposed enhancement with significant resources and funding to
improve current conditions in the river.
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2.0 ENHANCEMENTS

2.1 Upper Colorado River Habitat Project

" The Upper Colorado River Habitat Project (Habitat Project) was designed in

coordination with the Subdistrict to address concerns raised by CDOW and other
stakeholders regarding the current conditions of the aquatic ecosystem in the
Colorado River downstream of Windy Gap. CDOW studies have identified a decline
in populations of Pteronarcys californica (giant stonefly), which, historically, has
been a major source of food for trout in the Colorado River as well as other species
of stoneflies and mayflies. Populations of the mottled sculpin (Coftus bairdi), a
native fish that is also an important food source for trout and shares habitat with the
Pteronarcys, have also declined. CDOW believes that riffle areas below the Windy
Gap Reservoir have been altered by changes in flow regime, water depletions,
sedimentation, and armoring of the channel bed. Trout populations between Windy
Gap and Kremmling have declined. CDOW has expressed a desire to return the
river to a more functional system considering current and future hydrology.

The goal of the Habitat Project is to design and implement a stream restoration
program to improve the existing aquatic environment from the Windy Gap Diversion
to the lower terminus of the Kemp-Breeze State Wildlife Area (Segment). Refer to
Figure 1. The intent is for Denver Water and the Subdistrict to join with the CDOW,
along with other stakeholders, in a cooperative effort to identify and address desired
improvements to the stream environment.

Resources for the Project

A. Funds Provided by Denver Water. To implement the Habitat Project,
Denver Water will provide $1.5 million.

B. Funds Provided by Subdistrict. To implement the Habitat Project, the
Subdistrict will provide $3.0 million.

C. Possible Funds from CDOW. In addition to designing the Habitat Project,
CDOW may contribute $500,000 to implement the Habitat Project.

D. Possible Funds Provided by Learning by Doing. Denver Water and the
Subdistrict will participate in the LBD Cooperative Effort, which is
described in Section 2.2. In the LBD Cooperative Effort, Denver Water
has committed money for habitat improvements, water for environmental
flows, and considerable system flexibility to provide flushing flows, all
directed towards enhancing the aquatic environment in Grand County
(refer to Appendix A for details). Denver Water and the Subdistrict, as
two members of the six-member Management Committee, will work with
the other members of the committee to dedicate an additional $1 million
(from the funds committed to LBD by Denver Water) to the Habitat
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"Project, in addition to the amounts committed by Denver Water and the

Subdistrict in paragraphs A and B above.

. Possible Matching Funds. Denver Water and Subdistrict have committed

$4.5 million for the Habitat Project described in A and B above and, as
described below (Use of Funds), preference will be given to land that has
public access. However, $1.0 million of this amount is available as
matching funds for private landowners to perform additional work in the
Colorado River in areas of private land.

. Other Funding and Resources. If the Habitat Project participants desire

additional resources beyond the $6.0 million described above, the project
participants will work with other stakeholders and granting agencies to
seek other sources of funding (a possible source of funding is matching
funds as described in C above). In addition, Denver Water and the
Subdistrict will contribute in-kind resources such as labor, equipment, and
materials if and when available as determined by Denver Water and the
Subdistrict, to help maximize the value of funds described above. Both
Denver Water and Northern Water maintain significant workforces and
equipment in Grand County as well as a quarry owned by Northern
Water. In addition, CDOW has indicated a willingness to provide in-house
expertise and resources for stream restoration design.

. Future Funding. The Subdistrict and Denver Water will contribute $1.0

million and $500,000, respectively, for a total of $1.5 million to a fund to
be used for adaptive management and/or maintenance in the Habitat
Project segment. Adaptive Management in this case means that the $1.5
million will be availabie to adjust elements of the stream restoration efforts
that are not functioning as designed.

The funding for the Habitat Project is summarized in Table 1.

Table 1. Upper Colorado River Habitat Project Funding

Source of Funding Amount

(Habitat Project) (millions of $)

Denver Water ' $1.5

Subdistrict $3.0

CDOW $0.5 Contingent upon
CDOW approval

LBD $1.0 Contingent upon
LBD approval

Subtotal $6.0
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Source of Funding

(Future Funding)

Denver Water $0.5
Subdistrict $1.0
Subtotal $1.5
Total $7.5

Use of Funds. The public funds described above will be used for the Habitat
Project to restore the Segment on public land. However, the public stream
reaches are interrupted by reaches of private land. The effectiveness of
habitat restoration work and overall stream health will be compromised if
there is not some degree of stream enhancement continuity for the entire

‘Segment. While, preference will be given to work on public lands, public

funds may be used for stream restoration on private land to provide
continuity and prevent harm to the Habitat Project as a whole if CDOW
determines that such work on private lands will provide benefits to the entire
Grand County stream reach, and/or through a program of matching private
funds with public funds. Proposed work on private land within the Segment
will be developed in cooperation with the project participants and the land
owner to ensure maximum benefit to the health of the river.

Any funds remaining after implementation of the Habitat Project will be used
for additional projects to improve the aquatic environment on the Colorado
River. Additional projects could include maintenance activities, a bypass
around Windy Gap Reservoir or continuing stream improvements
downstream to the confluence with Troublesome Creek (the lower terminus
of the Gold Medal fishery designation). Other projects would be identified
and agreed upon by the project participants.

Effective Date. The Habitat Project will commence when the Subdistrict and
Denver Water have received acceptable Records of Decision and permits for
their respective projects and have begun final design and construction
activities. If a permit is appealed, the Habitat Project will commence after
final resolution of the appeal and acceptance of the resolution by the
Subdistrict and Denver Water.

Project Implementation. The Habitat Project will be implemented in
collaboration with the LBD Cooperative Effort to ensure consistency and
coordination with the overall stream enhancement efforts in Grand County.
Section 2.2 describes the implementation of the Habitat Project and the goals
and management structure of LBD.
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2.2 Implementing the Habitat PrOJect with the Learning by Doing
Cooperatwe Effort

The Habitat Project will be implemented through an IGA among Denver Water, the
Subdistrict, and CDOW. Denver Water and the Subdistrict will convey the
‘committed dollars to CDOW and CDOW will design and implement the project.

~ CDOW will also enter into.any agreements, as needed, with private land owners or
other funding sources. Additionally, the Habitat Project will be managed by CDOW
in collaboration with the Habitat Project Stream Team.

Stream Team: The contributing members of the Habltat Project Steam Team
include:

e Denver Water

Subdistrict

CDOW

Grand County

Other Parties that contribute financial resources to the Habitat Project,
including but not limited to landowners

Advisory Team: Interested parties not contnbutlng resources, including Trout
Unlimited and landowners.

implementation of Habitat Project: The Habitat Project will be managed by the
Habitat Project Stream Team with advice from the Advisory Team. The Stream
Team will make good faith efforts to resolve any confiicts. If the good faith effort
does not result in consensus, the Habitat Project Stream Team will refer the issue to
the Director of the DNR for resolution. Prior to referral, the unresolved issue will be
summarized in writing with an explanation of any “competing views” and efforts to
date to resolve the matter.

The Habitat Project will likely consist of several phases:

e Project Goals — The Stream Team will begin by setting specific goals for
the Habitat Project to promote functionality of the river system. Goals
may include specific biological goals related to health of the aquatic
ecosystem, including fish and macroinvertebrates (e.g. trout, Pferonarcys
and sculpin). The Habitat Project goals will be consistent with the LBD
Effort and the SMP.

e Project Design — The Team will evaluate the most effective and
sustainable restoration opportunities for the Segment. Different designs
or solutions may be appropriate and implemented for different parts of the
Segment. The Team will evaluate restoration opportunities based on site-
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specific field evaluations, data from the SMP, and the specific objectives
for a given reach.

» Implementation — The Team will prioritize proposed habitat
improvements, as well as allocation of funding for public and privately-
owned stream segments. The Habitat Project will be implemented over
time as stream reaches are prioritized and designs are completed. The
CDOW will be responsible for the final design, permitting and
implementation of the stream restoration activities.

» Monitoring — The Team will determine the appropriate monitoring
activities to measure outcomes from implementing the Habitat Project
taking into consideration monitoring already in place or proposed as part
of the LBD Effort. The CDOW will be responsible for the long-term
monitoring and maintenance of the stream restoration activities.

Learning by Doing Cooperative Effort

The Habitat Project will be coordinated with the Learning by Doing Cooperative
Effort to ensure consistency and coordination with the overall stream enhancement
efforts in Grand County.

Denver Water and Grand County have spent over three years working cooperatively
to resolve issues related to Denver Water's existing operations in Grand County.
Denver Water and Grand County reached a proposed agreement on September 24,
2010 regarding Denver Water's commitments to enhance existing conditions in
Grand County. Denver Water and Grand County are currently working with the
State to assure that the benefits of Denver Water's commitments can be delivered
and protected under Colorado’s water rights system. Grand County Commissioners
will also conduct a public process to gather input from county residents and other
interested parties on the proposed agreement prior to a formal vote by the
Commissioners on the agreement. A major component of the proposed agreement
is the LBD Cooperative Effort. This is a cooperative, iterative and ongoing process
to maintain, and when reasonably possible, restore or enhance the stream
environment in the Fraser and Williams Fork river basins, and in the mainstem of
the Colorado River from the outflow of Granby Reservoir to its confluence with the
Blue River.

"~ The Subdistrict has also been working cooperatively with Grand County and other

West Slope stakeholders to develop an IGA regarding additional enhancements to
existing conditions in Grand County. The IGA has not been completed, but the
Subdistrict has committed to participate in the proposed LBD Cooperative Effort.

The Grand County Stream Management Plan (SMP) is the framework for the overall
LBD Cooperative Effort. The SMP will be used as a “living” document that will be
revised as additional monitoring data are gathered and as management goals for
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each stream reach are agreed upon. Types of restoration opportunities include
channel bank revegetation, enhancing fish passage, applying enhancement flows to
existing low and/or high flow conditions, and in-stream habitat restoration.

The LBD Effort will be implemented with the following management structure, as
shown in Figure 2.

Management Committee — The LBD Cooperative Effort will be managed by
representatives of the public entities contributing resources to the various activities
and projects undertaken by the group. Resources are defined as funding, water,
project design, and/or equipment and manpower to implement a project. The
Management Committee will operate by consensus (unanimous vote) under the
LBD Cooperative Effort IGA. A copy of the proposed IGA is included in Appendix A
of this Enhancement Plan. The Management Committee will include one
representative from:

e Denver Water

« Northern Colorado Water Conservancy District, Subdistrict
e Grand County

e Colorado River Water Conservation District

o Middle Park Water Conservancy District

e Trout Unlimited

The Management Committee may elect to invite others to participate as members of
the Management Committee based on commitments to long-term contributions of
funding or other tangible resources that will further the goals of the LBD

Cooperative Effort. It is anticipated that CDOW will be invited to join the
Management Committee if the LBD Cooperative Effort is signed by all the parties.

Advisory Committee — The Management Commitiee may request participation by
other parties, such as representatives from environmental, recreational,
governmental and agricultural interests, to provide expertise and technical advice.
It is anticipated that the U.S. Forest Service and others, would be invited to be
advisors.

Responsibilities — The responsibilities of the Management Committee, with input
and assistance from the Advisory Committee, include:

e Monitoring Plan — A long-term monitoring plan will be developed and
implemented to identify critical stream reaches and assign priorities for
actions; identify changes in the aquatic environment; evaluate effectiveness
of actions taken, and modify and refine strategies for achieving the goals of
the LBD Cooperative Effort.

o Operations Plan — As stream reaches are prioritized and projects identified,
the Management Committee will develop an annual Operations Plan to
maximize the stream environmental benefits with the available resources
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such as water commitments, system flexibility and funding. The
Management Committee will meet as frequently as necessary to explore
opportunities to coordinate operations of all diversion structures and reservoir
releases among all water users in Grand County.

e Enhancements — Denver Water committed in the proposed mediation
agreement to provide substantial resources of money, water and system
flexibility for the purpose of maintaining, restoring or enhancing the Upper
Colorado, Fraser and Upper Williams Fork watersheds. Additional resources
can be contributed by other parties to implement the LBD Cooperative Effort.

o Annual Review — The entire LBD Cooperative Effort, inclusive of
coordinated operations, stream reach prioritization, stream improvement
projects and monitoring programs, will be reviewed annually by the
Management Committee in refining and updating the plans and projects.

STREAM PROJECTS
The Management Committee, with input from the Advisory Committee, will prioritize
stream reaches for implementing stream improvement projects.

Stream Team — A specific stream project, as prioritized by the Management
Committee, will be managed by a “Stream Team” comprised of organizations or
individuals that have committed resources to that specific project. Resources are
defined as funding, water, project design, and/or equipment and manpower to
implement a specific project. Each Stream Team will consist of representatives of
the Management Committee, who will be contributing resources, to ensure
consistency and continuity with the LBD Cooperative Effort, plus any other
contributing members. Each Stream Team will only develop and implement
enhancement projects that support the goals and priorities of the LBD Effort.
Private landowners who contribute resources would be invited to participate on the
Stream Team for their respective segment of the river. These landowners would
approve any projects proposed by the Stream Team on property they own.

Advisory Team — The Stream Team will invite other interested parties such as
representatives from environmental, recreational, governmental and agricultural
interests, to serve as technical advisors on a particular project.

[ ]

2.3  Funding and Support for Windy Gap Bypass Studies

This measure addresses concerns raised by CDOW and other stakeholders
regarding the current condition of the aquatic ecosystem in the Colorado River
downstream of Windy Gap Reservoir. West Slope stakeholders and CDOW have
expressed concerns that the reservoir has caused changes in water quality and
sediment transport below the dam, which may be related to changes in populations
of macroinvertebrates (Pteronarcys and other species) and sculpin below the

10
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SN

reservoir. In addition, stakeholders have expressed a desire for structural
modifications that would allow free migration of fish around the Windy Gap dam.

The Subdistrict will provide up to $250,000 to fund detailed studies of methods for
bypass of flows, sediment, and/or fish around Windy Gap Reservoir. CDOW would
direct these studies to identify potential modifications that would provide tangible

‘benefits to aquatic resources below Windy Gap Reservoir. Issues to be studied

include sediment transport, water quality (effects on temperature and/or nutrients)
and fish passage. If studies identify significant, measurable benefits and there is

_stakeholder consensus to pursue the project, the Subdistrict will provide site

access, in-kind service for design and construction of any facilities, and long-term
operation and maintenance of the facility. All stakeholders will be responsible for
investigation of potential sources of funding and procurement of funding for any
identified improvements.

3.0 RELATIONSHIP TO PROJECT MITIGATION

Both Denver Water and the Subdistrict will comply with all mitigation measures
required in the permits for their respective projects, Moffat Project and WGFP.
Compliance with the mitigation measures in permits will be the sole responsibility of
the permittee (i.e., Denver Water and the Subdistrict). However, Denver Water and
the Subdistrict are members of the Management Committee, and will collaborate, to
the extent practicable, to implement the mitigation measures in a manner consistent
with the objectives of the Habitat Project, LBD Cooperative Effort and specific
Stream Team efforts.

The stream enhancement cooperative efforts, such as the Upper Colorado River
Habitat Project and the LBD, are efforts to enhance the existing environment and
are not intended to substitute for any mitigation required by the federal agencies for
the projects. The goal is to coordinate the application of any required mitigation
efforts with the voluntary and collaborative efforts of the stream enhancement
projects to assure the maximum benefit for the stream environment.

Denver Water and the Subdistrict will enter into a binding agreement with CDOW for
the Habitat Project, as described above. If the Corps or tReclamation requires
aquatic mitigation in the Segment, some or all of the committed resources listed
above will be enforceable through conditions in the permits. In that case, an IGA
would not be needed for those portions of the Habitat Project required by the Corps
or Reclamation as aquatic mitigation and included in the permit conditions for the
Moffat Project and the WGFP. The Habitat Project will be implemented in a manner
that complements any mitigation measures required by the Corps for the Moffat
Project or by Reclamation for the WGFP.

11



N
Soron e g T P s

0 10 69 00 gD b4 Tt vl SIS W {3
) e smesoaay BER 08 K4 Pt A

@. UWILVAA UIANZA

AdOO ONDIHNOM - LAvHA

saliN
[ eee— ]
z gl ! §0SZ0 0
000°59:4

Y

og'L = olland
0v'6 =8jeAlld
151810} BSN-PUE] JUDIBIPE [BUOHIPPY

*0L'9L 51 VS 8zosig duey|
)0 pus JSepA L) 0}
Jjoatessy des Apup
uray sejiul Jeay [giol

1eel04 ‘peN eoyedery - sasn EEEY
proag pus eieis SR

AIVARI

JejE JoauaQ B i

moa cperojo R

wai

U] uoposs - ABAINS PUET (AN U
SPBOY am——e

3N 8] 899536 JOA mm—

ejEAlld B] B9BI9R JOARY ==

auljed]d Jo pnpenby ‘EUBD OfEW ——
JBAY 10 WEBAS Jofel —— S B — MDOH\J.

vopeis Bufep & N . F Al e ) . .

wo. @ FOE R A - . : '\.\IJ

017 epaLIE

puafie

uosuaf

L 3HNOId

ATy Tosex

JeoID ..?bo

BT
304 SWIe|IM |
0]
deo Apuipn

g |} .&oiu.mwm

YeaID) Yooy

youd
aARI3SNY

Auoin

ST HEAN m\m rj // | |
, Ve, : o B
JoATY

NI938 — Y
—————T Hat
=1 ™~ TSI paan
o : Kouury
ope.ojo) 191D _ |

Jaddn T ﬁa_uf . R ) _m




ion

t

itiga

M

Upper Colorado River

Hab

Learning by Doing

tat Project

re 2. Implementing the Habitat Project with Learning by Doing

F



July 9, 2012 Update to draft WGFP IGA - Section IV.C (page 17):

IV. Additional Provisions

C. Open Space. Upon execution of this WGFP Agreement, the Subdistrict agrees to impose a
deed restriction on the sale of any parcel that requires subsequent development of the
property be approved subject to the existing Grand County Rural Land Use Process in
conformance with C.R.S. 30-28-403, as it exists now or may be amended in the

by A er deuslonmentinconformance 1tk [ 8 0 Q_40 = O am
be-amended-in-the-future; provided, however, that nothing in this Agreement or in the deed
restriction shall affect or preclude the sale or development of such parcel(s) pursuant to
provisions of existing or future law that allow the sale or development of lands in a manner that
is not within the definition of a “subdivision” or “subdivided land”.

EXHIBIT
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July 9, 2012 Update to draft WGFP IGA - Section IV.C (page 17):

IV. Additional Provisions

VC. Open Space. Upon execution of this WGFP Agreement, the Subdistrict agrees to impose a

deed restriction on the sale of any parcel that requires subsequent development of the
property be approved subject to the existing Grand County Rural Land Use Process in
conformance with C.R.S. 30-28-403, as it exists now or may be amended in the
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restriction shall affect or preclude the sale or development of such parcel(s) pursuant to
provisions of existing or future law that allow the sale or development of lands in a manner that
is not within the definition of a “subdivision” or “subdivided land”.

EXHIBIT
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GRAND COUNTY MANAGER’S OFFICE

308 Byers Ave ® P.O. Box 264 e Hot Sulphur Springs @ Colorado e 80451
970-725-3347

CERTIFICATE OF RECOMMENDATION

TO: GRAND COUNTY PLANNING COMMISSION

FROM: Grand County Manager’s Office

DATE: July 11,2012

RE: 1041 Permit — 2012 Windy Gap Firming Project

APPLICANT: Municipal Subdistrict of the Northern Colorado Water Conservancy
District, acting by and through the Windy Gap Firming Project Water
Activity Enterprise.

LOCATION: As described in the Final Environmental Impact Statement for locations
within Grand County, Colorado

ZONING: Forestry and Open Zone District (F)

APPLICABLE

SECTION OF

CODE: Grand County Administrative Regulations for Areas and Activities
Designated as Matters of State Interest and Grand County Master Plan.

STAFF

CONTACT: Lurline Underbrink Curran, County Manager

EXHIBITS: Letter of Application and 1041 Application Packet

REQUEST: Applicant is requesting approval of a 1041 Permit for the 2012 Windy Gap
Firming Project in order to firm up the yield originally contemplated by
the Windy Gap Project.

EXHIBIT / 7



GRAND COUNTY MANAGER’S OFFICE

308 Byers Ave o P.O. Box 264 e Hot Sulphur Springs ® Colorado e 80451
970-725-3347

CERTIFICATE OF RECOMMENDATION

TO:

FROM:
DATE:
RE:

APPLICANT:

LOCATION:

ZONING:
APPLICABLE

SECTION OF
CODE:

STAFF
CONTACT:
EXHIBITS:

REQUEST:

GRAND COUNTY PLANNING COMMISSION

Grand County Manager’s Office

July 11, 2012

1041 Permit — 2012 Windy Gap Firming Project

Municipal Subdistrict of the Northern Colorado Water Conservancy
District, acting by and through the Windy Gap Firming Project Water
Activity Enterprise.

As described in the Final Environmental Impact Statement for locations
within Grand County, Colorado

Forestry and Open Zone District (F)

Grand County Administrative Regulations for Areas and Activities
Designated as Matters of State Interest and Grand County Master Plan.
Lurline Underbrink Curran, County Manager

Letter of Application and 1041 Application Packet

Applicant is requesting approval of a 1041 Permit for the 2012 Windy Gap
Firming Project in order to firm up the yield originally contemplated by
the Windy Gap Project.

EXHIBIT /7
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DISCUSSION:

The Municipal Subdistrict of the Northern Colorado Water Conservancy District (Subdistrict) is
the owner of the Windy Gap project. The Subdistrict, acting by and through the Windy Gap
Firming Project Water Activity Enterprise, has proposed the Windy Gap Firming Project (2012
WGFP) which would firm up the yield contemplated in the Windy Gap Project. The Subdistrict
has submitted an application for a permit under Grand County Areas and Activities Designated
as Matters of State Interest (1041 permit) for the 2012 WGFP. The Subdistrict has applied for the
Grand County 1041 permit under protest. Applying under protest means that the Subdistrict is
reserving all of its legal arguments as to why they do not need a new permit.

The Subdistrict bases its protest on the County’s issuance of the original Windy Gap Permit
which it feels covers the depletions contemplated as well as mitigates the impacts to Grand
County. Further, the 2012 WGFP does not require any construction or alteration of the current
Windy Gap Project in Grand County.

Listed below are some of the new issues that were not considered in the Original Windy Gap
Project permit:

1. The 2012 WGFP proposes a different operational regime for the Windy Gap water rights
known as prepositioning. Prepositioning was never contemplated or permitted with the original
Windy Gap Project and it changes the timing and magnitude of diversions from those originally
taken into account by Grand County. Prepositioning is a method whereby Colorado Big
Thompson Project (C-BT) water will be delivered through the system to the preferred alternative
Chimney Hollow Reservoir, a non-federal facility thereby making additional room in Granby
Reservoir. When Windy Gap or 2012 WGFP water is delivered into Granby Reservoir, the C-BT
water in Chimney Hollow would be exchanged for a like amount of Windy Gap water (both
2012 WGFP and Windy Gap) in Granby Reservoir. Prepositioning requires an amendment to the
existing Amendatory Contract (Carriage Contract). The Carriage Contract is a contract issued by
Bureau of Reclamation (Reclamation) to allow Windy Gap water to be transported through the
C-BT project. Prepositioning would allow not only the 2012 WGFP water to be transported but
also allows C-BT water to be stored in a non-federal facility until the substitution is made. The
2012 WGFP will change the impacts to the Colorado River over those being caused by the
Windy Gap Project.

2. The amendments to the Carriage Contract are a Major Federal Action under NEPA that
required the Bureau of Reclamation to prepare and Environmental Impact Statement to disclose
the new impacts associated with the 2012 WGFP. In addition, Reclamation must make a
determination that Windy Gap Firming Project is in compliance with Senate Document 80. The
original Windy Gap Agreement, also known as the Azure Agreement and the Windy Gap
Supplement (1980 and 1985 Agreements) are incorporated into the Windy Gap water rights
decrees. The draft Windy Gap Firming Project Intergovernmental Agreement (WGFP IGA)
which is an attachment to the application amends the 1980 and 1985 Agreements and will be
incorporated into the Windy Gap decrees.

3. The 1980 Grand County 1041 Permit was issued to the Subdistrict for the cities of Estes
Park, Boulder, Longmont, Greeley, and Loveland as well as the Platte River Power Authority
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and their projected needs by the year 2000. The 2012 WGFP participants are City and County of
Broomfield, Central Weld County Water District, Town of Erie, City of Evans, City of Fort
Lupton, City of Greeley, City of Lafayette, Little Thompson Water District, City of Longmont,
City of Louisville, City of Loveland, Platte River Power Authority and Town of Superior. The
Subdistrict explains this difference by the fact that participants can sell or lease their respective
shares and that the original Windy Gap Project was never intended to limit the original
participants to the project forever. The additional participants change the demand from the
demand projected in 2000. Grand County’s 1980 Permit was based on the Purpose and Need as
stated in the Environmental Impact Statement which did not discuss the possibility of sale or
lease.

4, There is additional impact to the aquatic habitat and terrestrial life that were not
considered in the original EIS or permit issued by Grand County. Even though the application
submitted for the 2012 WGFP acknowledges there will be a loss of habitat, it states that it will
not be substantial because it is less than 15%, Grand County does not use a 15% threshold to
determine whether will be significant deterioration or degradation.

HISTORY OF EXISTING WINDY GAP PROJECT

In order provide a complete review of the 2012 WGFP it is useful to understand the history of
the original Windy Gap Project which is a diversion at the Windy Gap Reservoir that is pumped
through a pipeline into and via the C-BT project to the front range to an identified group of
participants.

1. The 1980 Azure Agreement and 1985 Supplement. West slope objections to the
Windy Gap water rights led to the 1980 Azure Reservoir and Power Project Agreement (1980
Agreement). The 1980 Agreement was Attachment 1.A. of the Final Environmental Impact
Statement (Final EIS) for the existing Windy Gap Project, as well as an attachment to the 1041
permit, and the Windy Gap water right decrees.

The 1980 Agreement was executed by the Subdistrict , Colorado River Water Conservation
District, (River District), Grand County Board of County Commissioners, Northwest Colorado
Council of Governments, Three Lakes Water and Sanitation District, Winter Park Water and
Sanitation District, Middle Park Water Conservancy District, Town of Hot Sulphur Springs,
Town of Granby, Ritschard Cattle Company, Inc. Colorado River Land Corporation, Jacques
Ranch I, Jacques Ranch II, David Mayhoffer, Lloyd A. Palmer, Edna L. Palmer, Leo Marte,
Eunice Marte, Jessie Joyce Thompson, David Howard Thompson, Joseph McElroy, Isabel
McFElroy, John H. McElroy, Mary K. McElroy, John Sheriff, Ida L. Sheriff. H. Grady Culbreath,
Richard P. Doucette, Christine O. Doucette, Gene Ritschard, William Henry Thompson, Anita
Lewis Thompson, Stanley Broome.

West slope objections centered on the Subdistrict’s failure to prepare a compensation plan as
required by the Water Conservancy District Act. Whenever facilities are constructed by a
conservancy district that diverts water from the Colorado River a compensation plan is required.
Key elements of the 1980 Agreement are:



e Commitment by the Subdistrict to fund the construction of the Azure or a replacement
Reservoir and Power Plant, or if infeasible, fund an alternative project or a cash payment
to the CRWCD.

Payment of $25,000 to Grand County for salinity studies of the Colorado River.

e Payment of $150,000 to the Town of Hot Sulphur Springs for assistance
in improving its water treatment facility and $270,000 for improving its
wastewater treatment facility.

e Payment of $500,000 to plan, construct, and design facilities needed for
ranchers to maintain their diversion structures on the Colorado River.

e An agreement by the Subdistrict to subordinate its Windy Gap decrees to
all present and future in-basin irrigation, domestic, and municipal uses,
excluding industrial uses, on the Colorado and Fraser rivers and their tributaries above
the Windy Gap Reservoir site.

e An agreement by the Subdistrict to volumetric limits on diversions, which
included a maximum single-year diversion of 90,000 AF/year and a
maximum of 65,000 AF during any consecutive 10-year period. Per the
1985 Supplement to the 1980 Azure Settlement Agreement, these
diversion limitations apply to deliveries through the Adams Tunnel, as
opposed to diversions at Windy Gap Reservoir.

e An agreement by the Subdistrict to bypass flows necessary to meet
senior downstream water rights.

e An agreement by the NCWCD to allow Grand County’s use of a rock and
Gravel quarry on their property.

e An agreement by the Subdistrict to cooperate with CDOW and others to
allow public use for recreation at Windy Gap Reservoir.

The parties to the 1980 Agreement also agreed that:

3. “Implementation of the provisions of this Agreement will
constitute compliance with all objections to the Draft
Environmental Impact Statement for the Windy Gap project by any
Party hereto, furnishes satisfactory mitigation measures for the
development of the Windy Gap Project and following a hearing
and decision of the Grand County Commissioners under
paragraph 36 (assuming the decision is favorable) will constitute
compliance with all valid permitting requirements imposed by any
of the Parties”. 1980 Agreement Part IV, paragraph 3.

All parties to the 1980 Agreement, paragraph #35, agreed that “4ll environmental concerns
among the Parties have been resolved by this Agreement regardless of whether none, all or only
one facility is constructed and operated” The parties further recognized the Windy Gap project
and the Azure Reservoir and Power Plant Project were separate and that if the Azure Project
could not be built for any reason, that an alternative project could be selected. Both Windy Gap
and the alternate to the Azure Project, Wolford Mountain, were constructed. (Paragraph #35
was deleted and superseded by the 1985 Supplement).

3



In 1985, under Resolution 1985-3-5, the 1980 Agreement was supplemented to amend and/or
deleted parts of the 1980 agreement (1985 Supplement). The Rock Creek Reservoir was
originally considered as the replacement source for the Azure Power Project. The 1985
Supplement resulted in the construction of the Wolford Mountain Project instead.

The 1985 Supplement had two purposes 1) It provided western Colorado with financial
assistance ($10,000,000) to enable the Colorado River Water Conservation District to construct a
water storage facility in Water Division No. 5 (the Wolford Mountain Project was permitted by
Grand County in 1990 with both a 1041 Permit and Special Use Permit); 2) It remove the
Subdistrict from any obligation under the April 30, 1980 Agreement to construct the Azure
Reservoir and Power Project or alternate facility and removed the restriction on Windy Gap
diversions stated in paragraph 15 of the 1980 Agreement which restricted Windy Gap from
diverting any water from the west slope of Colorado through Windy Gap prior to the initiation of
construction of Azure Reservoir and Power Project or an alternate reservoir agreed to by the
River District. The 1985 Supplement designated the measuring point for diversion as the Adams
Tunnel (previously it was measured at Windy Gap).

2. Volumetric Limitations on Windy Gap Water Rights.

The 1980 Agreement, paragraph #34, states that the “Subdistrict may divert under its decrees an
amount of water not in excess of 90,000 acre feet in any one year, and not to exceed an average
of 65,000 acre feet per year in any consecutive ten year period. It is anticipated by the parties
that the long term annual yield of water to the Subdistrict will be approximately 54,000 acre
feet”.

The Final EIS for the Windy Gap project also states under Purpose and Need that “current and
prospective West Slope water rights and users of Colorado River water would be compensated
for loss of an annual average depletion of 54,000 acre-feet of water”. The average annual firm
yield expected of the Windy Gap project was 48,000 AF delivered to the east slope, 3000 AF to
Middle Park Water Conservancy District (Middle Park), and “shrink™ charges of 10%. Shrink is
attributable to evaporation and system losses during storage and delivery.

The Record of Decision (ROD) issued by the Reclamation and a Record of Decision Permit
Application No. 6520 issued by the U. S. Army Corp of Engineers (Corps) for the Windy Gap
Project also refers to volumetric limitation.

The ROD ( Paragraph II. A. 2.) states that

“the Windy Gap Project would divert a long term annual average
of about 56,000 acre-feet from the Upper Colorado River Basin
near Granby, Colorado. The diverted water would be pumped from
the West Slope through Colorado-Big Thompson Project facilities
to the East Slope cities of Estes Park, Boulder, Longmont, Greeley,
Loveland, and Platte River Power Authority.”

The 1980 Agreement documented the amount that could be diverted at Windy Gap Reservoir as

a means of limiting the Windy Gap Project. The Subdistrict states that it can pump whatever

water is in priority from the Colorado River, subject to storage capacity in Granby, as long as the
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amount of water transported through the Adams Tunnel is within the decreed limits. As
previously stated, the 1985 Supplement designated the measuring point for diversion as the
Adams Tunnel (previously measured at the Windy Gap Reservoir).

3. Mitigation for Original Windy Gap Project.

The 1980 Agreement contained some mitigation for the impacts of the Windy
Gap Project. The ROD for the original Windy Gap Project incorporates the 1980
Agreement and refers to additional mitigation.

Section V of the ROD provides in pertinent part:

“The following mitigation measures have been agreed to by the
sub district: (1) about 11,000 acre-feet of the average annual
project yield of 56,000 acre-feet will be committed to maintain
minimum “instream flows; (2) existing and some future water
rights will be protected; (3) disturbed soil and vegetation will be
reclaimed, (4) various commitments by the sub district to West
Slope interests will protect prospective West Slope uses of
Colorado River water; and (5) threatened and endangered fish will
be protected by resolution of the sub district to provide certain
conservation measures”.

The Record of Decision Permit No. 6520 states under paragraph 2. “... and current and
prospective West Slope water rights and users of Colorado River water would be compensated

for loss of an annual average depletion of 54,000 acre-feet of water”. The permit goes on to
apply mitigation.

“All practicable means to avoid or minimize environmental harm
from the project have been adopted. As identified in the EIS, the
Sfollowing mitigation measures will be incorporated to substantially
reduce impacts associated with the project:

A minimum flow agreement between Northern Colorado Water
Conservancy District and the Division of Wildlife was signed 23
June 1980. The terms of the agreement will lessen the adverse
impacts of the project on aquatic life.

The pipeline route will be revegetated and vegetation will be
planted around the reservoir to minimize impacts on vegetation.

A plan to mitigate wetlands inundated by the reservoir will be
prepared and coordinated with the Environmental Protection
Agency.

Reservoir operations and architectural controls on structures are
being utilized to lessen the impacts of aesthetics.
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Impacts on cultural resources are being mitigated through
controlled surveys and data gathering.

Roads will be permanently and temporarily relocated to reduce
interference with normal traffic flow.

Conservation measures to aid recovery of endangered fishes in the
Colorado River will be accomplished.

Mitigation associated with salinity increases and reduced flows
downstream is being handled by the Colorado River Salinity
Control Project.

Monitoring of pre- and post-project water temperatures will occur
to direct and possibly correct and post-project temperature
changes.”

The instream flows were implemented through a Memorandum of Understanding between the
Subdistrict, Northern and Division of Wildlife, Colorado Department of Natural Resources,
Relating to Minimum Stream Flow in Association with the Windy Gap Diversion Project, it was
agreed to the following fixed rates of flows:

e From Windy Gap Diversion Point to the mouth of the Williams Fork River: 90 cfs.
e From the mouth of Williams Fork River to the mouth of Troublesome Creek: 135 cfs.
e From the mouth of Troublesome Creek to the mouth of the Blue River: 150 cfs.

e In addition, once in every three years, if equivalent flushing flows do not otherwise occur
pas the Windy Gap Diversion Point, sub district shall release on call by the Colorado
Water conservation Board, on the recommendation of the Division of Wildlife, a total of
450 cfs of water for fifty hours, or its equivalent, during the period of April 1 through
June 30, for flushing flow purposes.

Colorado Water Conservation Board (CWCB) decrees for instream flows in these amounts were
issued under 80CW446, 80CW447 and 80CW448 dated September 24, 1982.



4. The Windy Gap Project 1041 Permit.

The Windy Gap Project was permitted in 1980 by the Grand County Board of County
Commissioners acting as the 1041 Permit Authority by Resolution 1980-6-1. The permit was
reviewed and issued under Chapter 5 of the Grand County1041 Regulations for Municipal and
Industrial Water Projects. Grand County also issued a Special Use Permit for the Windy Gap
Project under Board of Commissioner Resolution 1980-6-4. Grand County’s Zoning Regulations
required a Special Use Permit for reservoirs impounding 100 acre feet or more of water.

The 1041 Permit that was issued by Grand County relied upon the Draft EIS and the 1980
Agreement. The Purpose and Need stated in the Final EIS was “fo supply the municipal and
industrial water needs of the cities of Estes Park, Boulder, Loveland, Longmont, and Greeley,
and Platte River Power Authority. The Project would supply all of the additional municipal and
industrial water needs of the service area projected for the year 2000”. It further relied on the
outcome of a Final EIS in substantial accord with the Draft EIS as well as the ROD issued by
Reclamation and Record of Decision Permit issued by the Corps.

Grand County’s 1041 permit allowed the design, construction and operation of the Windy Gap
Project, Reservoir and Pipeline, as proposed and described in the Environmental Impact
Statement. The permit also requires the Subdistrict to comply with all terms and provisions of
Senate Document 80.

The 1041 Permit was amended in 1985 to recognize the 1985 Supplement.
5. Special Use Permit.

The County also issued a Special Use Permit for the project. Recent case law clarifies that the
County does not have jurisdiction to require that the Subdistrict obtain a Special Use Permit for
the 2012 WGFP. See Board of County Commissioners of the County of Boulder vs. Hygiene
Fire Protection District dated December, 2009. This decision says that no County zoning or land
use regulations (other than 1041) apply to special districts or governmental entities. When a
project is proposed to a county by a governmental entity, the C.R.S. § 30-28-110(1)(c) “location
and extent” controls.

6. Other Agreements

In 1988, Grand County entered into a Water Allotment Contract with Middle Park. This
allotment was based on Grand County’s desire to obtain a portion of Middle Parks’ water
designated to be stored in Granby Reservoir. The allotment contract was specifically subject to
and described in the Windy Gap Agreement and Supplemental Agreement. Grand County was
responsible for obtaining whatever Court proceedings were necessary to transfer the rights to the
location and use necessary for the County. Middle Park agreed to convey to Grand County 15
acre feet per year of water free of charge which was transferred to the County in the form of a
Quit Claim Deed.



PROPOSED WINDY GAP FIRMING PROJECT INTERGOVERNMENTAL
AGREEMENT

The Subdistrict first approached Grand County prior to the Preliminary EIS for the 2012 WGFP
to discuss possible enhancements to the existing conditions in the Colorado River. The existing
Windy Gap Project has had impacts to the aquatic environment of the Colorado River that were
not predicted in the original EIS or ROD. Over the past several years, County staff, Middle Park,
and the River District have been negotiating a draft Intergovernmental Agreement ( WGFP IGA)
with the Subdistrict and Northern that would address some of these exiting impacts.

The benefits that would be provided as a result of the WGFP IGA are referred to as
“enhancements” and are not intended to mitigate the new impacts caused by the 2012 WGFP.
The Subdistrict has included a copy of the draft WGFP IGA in the application packet. This
WGFP IGA is still in draft form as the Board of County Commissioners has not approved the
WGFP IGA. If approved, some of the contents may have to be modified depending on the
outcome of the 1041 permit review and hearings, as well as State of Colorado’s finding on the
legality of implementation strategies for some of the offerings.

The WGFP IGA provides enhancements to Grand County and Middle Park as well as certain
assurances to the River District in its mission to protect the Colorado River.

A summary of the negotiated enhancements for the Colorado River in Grand County include:

e An opportunity for Grand County to pump and store water in Granby Reservoir for
release to the environment as directed through the effort termed Learning by Doing. This
effort assesses the stresses on the river systems in Grand County and utilizes the
resources provided by Denver Water in the Colorado Cooperative Agreement as well as
those offered in the WGFP IGA, if executed, to address and minimize existing impacts.
Most of the current stresses to the river occur in the late summer and early fall, typically
when Windy Gap or the proposed 2012 WGFP would not be pumping. The proposed
WGFP IGA provides water for Grand County under three scenarios.

a. Transfer Water. Middle Park calls for water for its contractees at the beginning of
the pumping season. Any water not released for Middle Park at the end of the season
reverts back to the Subdistrict and is transported to the east slope. Under the WGFP IGA,
the water that Middle Park does not use at the end of the season is transferred to Grand
County to be released to the environment or stored for the next season in space provided
in Granby Reservoir. Grand County is provided with 4500 AF of storage space and
Middle Park 3000 AF for a total of 7500 AF, which can be shared between the two
entities. If the Subdistrict is issued all of the necessary permits for construction of
Chimney Hollow Reservoir and accepts the permits, the transfer water will be available
to Grand County on a shared basis until Chimney Hollow is constructed.

b. Variable Water. Grand County would have an opportunity to pump water on
completion of WGFP. Grand County would receive 3.8% of the 2012 WGFP pumping
after the project pumps 15,000 AF up to a net credited storage of 1500 AF. If the 2012
WGFP participants stop pumping prior to the time Grand County has received 1500 AF
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and the rights are still in priority, Grand County can elect to continue pumping to attain
the 1500 AF if there is storage available.

c. Year End Pumping. After the 2012 WGFP ceases to pump, Grand County can
elect to continue pumping Windy Gap water constrained only by the carryover storage
available.

o The WGFP IGA firms water for Middle Park Water Conservancy District and describes
how that firm water will be delivered to Middle Park.

¢ Public access and protection of open space. Jasper Water rights will be abandoned. There
will be a pump fund established for the Meadow Pumpers above Kremmling to assist
with repair and replacement of pumps. A flow measuring fund will be established,
however if not used in ten years, will be split between the Subdistrict and Learning by
Doing.

o Future water acquisition, appropriation and development of projects in Grand County are
curtailed unless approved by Grand County and the River District. Shoshone outage
protocol is included for the Subdistrict, participation in Learning by Doing and study of a
bypass though Windy Gap Reservoir is provided. A complete draft of the WGFP IGA is
included in the application packet and is made an exhibit to this permit application
review.

List of Agreements to be Executed together with WGFP IGA (closing documents)

o Agreement with Northern Water

e Grand Lake Clarity Agreement

e Appraisal Study now know as Alternates Development Report

e Processed Materials Agreement

e Windy Gap Decree

e Grand County RICD Stipulation

e Learning by Doing Cooperative Effort

e Green Mountain Reservoir Administration

e Contracts for Delivery of Water to Grand Valley

¢ Guidelines for Meadow Pumpers Fund

e Guidelines for Measuring Devices Fund

e Form of Easement for Access for Telemetry

e Agreement Among Middle Park, Grand County and River District on Operating and
Administering Water Apportionments and Carryover Balances

e Amendatory Contract (Carriage Contract)

e Side letter from Subdistrict to River District re: no opposition to use of WG water for
uses incidental to irrigation such as fish screen, fish ladder, etc.
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DESCRIPTION OF THE PROPOSED 2012 WINDY GAP FIRMING PROJECT
APPLICATION

The Subdistrict has requested that the original Windy Gap 1041 Permit remain in effect with no
changes as a vested right regardless of the outcome of the 2012 WGFP 1041 permit, however it
also states that if the 2012 WGFP Permit conflicts with 1980 Windy Gap Permit, the 2012
WGFP provisions will control. This request raises legal issues that will be evaluated during the
course of permit hearings. The County Attorney will consider and respond to the relationship
between the two permits and advise the Permit Authority.

The Subdistrict acting by and through the Windy Gap Firming Project Water Activity Enterprise,
has applied for a permit utilizing Grand County’s regulations of Areas and Activities Designated
as Matters of State Interest (1041) for the 2012 WGFP. The 2012 WGFP proposes to firm 30,000
AF with the construction of a 90,000 AF. Chimney Hollow Reservoir, which is the preferred
alternative identified in the Final EIS for the project. The Final EIS for the 2012 WGFP
identifies the relationship with the original Windy Gap EIS and the 2012 WGFP EIS in section
1.4.2.2 on page 1-7. This section states:

The proposed Firming Project would not exceed the average annual diversion of
56,000 AF evaluated in the 1981 EIS and ROD or any other diversion-related
limitations or water rights.

The Windy Gap Project has not met the firm yield expectation of the Subdistrict nor the original
participants. Because Windy Gap must rely on space in Granby Reservoir and delivery capability
of the C-BT Project through the Adams Tunnel, there has been many times when delivery and
space available for Windy Gap water was not possible, especially in wet years. The original
Windy Gap Project was estimated to delivery about 48,000 AF of firm yield following
conveyance and evaporation losses (shrink) and allocations to Middle Park Water Conservancy
District (3000 AF). Each Windy Gap participant was entitled to 1/480™ share (units) of the
annual yield which was expected to provide 100 AF per year. According to the Final EIS for the
Windy Gap Firming Project (WGFP Final EIS) between 1985 and 2004, Windy Gap was only
able to deliver an average of less than 10,000 AF per year or 20 AF per unit. (See Section 1.5.2,
WGEFP EIS).

Table ES-2 of the WGFP Final EIS shows that, on average, the project has delivered 36,532 AF
and would anticipate delivering on average 46,084 if the project is permitted, therefore only
increasing diversions by 9500 AF. The 9500 AF projected increase is somewhat misleading;
actual deliveries for a 19 year period averaged 10,000 AF with the largest deliveries occurring in
the last seven years of 14,700 AF on average.

To address the Windy Gap Project’s problems, the 2012 WGFP contemplates constructing
Chimney Hollow Reservoir in Larimer County and “prepositioning” which was not part of the
original project.

The WGFP IGA, if approved, “allows for the construction of a 90,000 AF Chimney Hollow
Reservoir or any reservoir or reservoirs on the East Slope that are constructed as an alternative or
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in addition to the reservoir identified in the Final Environmental Impact Statement (Alternative
Reservoir) provided that the cumulative active storage capacity of Chimney Hollow Reservoir
and any Alternative Reservoirs does not exceed 90,000 acre feet as long as the environmental
footprint in Grand County is not affected.

The WGFP Final EIS proposes mitigation for impacts of the 2012 WGFP that were identified in
the EIS process. Comments submitted to the Corps and the Reclamation on the 2012 WGFP
DEIS and Final EIS question whether the proposed mitigation is adequate to address the new
impacts to the Colorado River, Grand Lake, and Willow Creek. The County received copies of
those concerns. They are part of the record of this proceeding and will be introduced at the
public hearing. '

The Subdistrict submitted a Wildlife Mitigation and Enhancement Plan to the Colorado Wildlife
Commission that proposed substantially the same mitigation that was proposed in the WGFP
Final EIS. The Commission approved this mitigation plan as submitted by the Subdistrict. The
2012 WGFP application to Grand County does not propose any additional mitigation to satisfy
Grand County 1041 criteria.

The Subdistrict also submitted an enhancement plan to the Wildlife Commission which includes
money from the Subdistrict and Denver Water to address stream restoration in the Colorado
River. No specific restoration projects have been proposed at this time. The Subdistrict may
demonstrate at the hearing that the proposed WGFP IGA and/or the Enhancement Plan will
benefit the aquatic environment in a way that addresses some of the County 1041 criteria.
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DISCUSSION OF COMPLIANCE OF GRAND COUNTY’S REGULATIONS FOR
AREAS AND ACTIVITIES DEEMED AS MATTERS OF STATE INTEREST

According to Grand County’s Regulations for Areas and Activities Deemed as Matters of State
Interest, Chapter 5, Municipal and Industrial Water Projects, section 5-103 Definitions:

“Municipal and industrial water project” means a system and all integrated
components thereof through which a municipality or industry derives its water
supply from either surface or subsurface sources. This includes a system and all
integrated components thereof through which a municipality or industry derives
water exchanged or traded for water it uses for its own needs”.

The source development area for the project means, “that geographic area or
region wholly or partially within this County which will be developed or altered
in connection with the development of a municipal or industrial water project as
these terms are defined in $5-102(3).

§5-102(3) is in the Purpose and Intent for the project, and reads as follows:
“Insure that municipal and industrial water projects are developed in such a
manner so as not to pollute rivers, streams, lakes, reservoirs, ponds and aquifer
recharge areas within the source development area”.

Section 1-305 Approval or Denial of Permit Application

(1) If the Permit Authority finds that there is not sufficient information concerning any
material feature of a proposed development or activity, the Permit Authority may deny
the application or it may continue the hearing until the additional information has been
received. However, no such continuance may exceed sixty (60) days unless agreed to by
the applicant.

(2) The Permit Authority shall approve an application for a permit to engage in development
in an area of state interest or development for the conduct of an activity of state interest if
the proposed development or activity complies with the provisions of the regulations
governing such area or activity. If the proposed development does not comply with such
regulations, the permit shall be denied.

(3) The Permit Authority conducting a hearing pursuant to this section shall state, in writing,
reasons for its decision and its findings and conclusions.

(4) The Permit Authority shall reach a decision on a permit application within one hundred
twenty (120) days after the completion of the permit hearing, or the permit shall be
deemed approved.

Review of the EIS for the 2012 WGFP, associated information, studies and permits included in
the application packet and other pertinent information, along with public testimony will
determine if the source development area will be adequately protected given the additional
diversions and method of storage and transfer contemplated.
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5-306 Approval of Permit Application. A permit application for development of a municipal
or industrial water project shall be approved if the proposed development complies with the
following criteria (County criteria is in bold type):

(a) The need for the proposed water project can be substantiated.

The application substantiates the need for the project at pages 8-14, and 53 of the application.
A new need that is not defined in the Purpose and Need but is disclosed on page 19 of the
application causes concern.

New industrial uses such as “fracking” for water on the front range can expand without
limitation thereby increasing the likelihood of future diversions from Grand County. The draft
WGFP IGA (IV. J. 2.) attempts to address this concern by stating that Grand County “will not
allow Subdistrict or the WGEP Enterprise, without prior express written consent of Grand
County and the Colorado River Water Conservation District to acquire any existing water rights
in Grand County, construct additional water supply facilities in Grand County, appropriate new
water rights in Grand County, or appropriate any new water rights in Water Division No. 5 that
will result in depletions of water from Grand County”.

RECOMMENDATION: This criterion 5-306(a) appears to be satisfied.

(b) Assurances of compatibility of the proposed water project with federal, state,
regional and county planning policies regarding land use and water resources.

1. Identified Plans. The application lists the applicable plans, permits, and approvals at
page 53 of the application:

Clean Water Act 404 permit

CDPHE 401 certification

Fish and Wildlife Mitigation Plan, C. R. S. § 37-6-122.2
Water Conservancy Act, C.R.S. § 37-45-101 et seq.
Clean Water Act 208 Plan NWCCOG 208 Plan)

Grand County 1041 Permit

Grand County Stream Management Plan.

The proposed WGFP IGA is intended to satisfy section 37-45-118(1)(b)(II) of the Water
Conservancy Act. See WGFP IGA Section VI F.

The Fish and Wildlife Mitigation Plan has been approved by the Colorado Wildlife Commission.
As a matter of federal law, the 2012 WGFP cannot be constructed until the 404 permit has been
issued by the Corps of Engineers and Colorado Water Quality Control Commission has issued
the 401 Certification.

The Stream Management Plan will guide the Learning By Doing process in which the Subdistrict
will participate.
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2. Other Plans Not Included in Application. The following applicable plans, permits
and approvals are not identified in the application:

Grand County Master Plan. Grand County Master Plan was last updated in 2011. This
plan had broad community input and support. The Plan contains seven elements which are
considered the core of the plan. Those elements include Natural Resources; Land Use — Growth
and Development, Development: the Build Environment; Community and Public Facilities;
Transportation; Economic Base; and Administration & Process. Each section contains a number
of subsections. Grand County’s 1041 process incorporates these Master Plan provisions into the

permit process through reference to.plans in 5-306b. Sections.of the. Master Plan relevant to. this

application are Natural Resources, Land Use-Growth and Development, Community and Public
Facilities, and Economic Base.

Natural Resources

Natural Resources include several subsections, but those under which this application will be
reviewed are wildlife, wetlands, and water resources, and visual resources:

Wildlife: The quality, integrity and interconnected nature of critical wildlife habitat in
Grand County should be preserved and protected. In order to accomplish this goal,
there has to be recognition of the economic, recreational, environmental and cultural
importance of hunting, fishing, and wildlife watching in Grand County, and the
minimization of impacts to critical wildlife habitat and/or corridors.

The 2012 WGFP application, and the WGFP IGA and closing documents, contain
elements that would address these requirements are the stream restoration and
temperature requirement in the Fish and Wildlife Mitigation Plan. Participation in the
Learning by Doing sustain this effort for the future.

Wetlands: Provide for the long-term protection of wetland functions and values.

The 2012 WGEFP application addresses wetlands, but does not address long term
protection as could be associated with the stream depletions. There will be conditions
recommended to address this goal under criterion (f).

Water Resources: The long term protection of water resources and water quality in
Grand County is the goal.

This section includes working with entities and other parties to maximize water levels in
the Colorado River and, other water bodies while exploring the feasibility of in-stream
flows for environmental and recreational purposes, maintaining optimum flows in
streams and rivers, working to retain and protect existing water rights for use in Grand
County, and supporting projects that restore stream channels and natural conditions, and
improve fish and wildlife habitat.
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These goals could be met by the additional water to Grand County provided in the
proposed WGFP IGA and through the endangered fish releases from Granby Reservoir.
Also, protection of water rights in Grand County from future transbasin diversion by the
Subdistrict and Northern, and restoration of stream channels through the approved State
Fish and Wildlife Enhancement Plan, could help to achieve this goal. Participation in
Learning by Doing would support this goal.

Visual Resources: Visual resources play a major role in the county’s character, quality
of life and economy. Recognition of the importance of visual resources by maintaining
those resources to promote overall rural character, quality of life and the tourist and
recreation based economy.

The 2012 WGFP could meet this goal with the WGFP IGA and associated documents
which would work to improve the water clarity in Grand Lake, maintain lake levels for
recreation, provide additional public access around Willow Creek and specify
development of Subdistrict land to the Grand County Rural Land Use Process.

Land Use, Growth and Development

Land Use, Growth and Development include several subsections, but those under which this
application will be reviewed are Pattern of Development, Rural and Open Land Pattern:

Generally under all of the subsections mentioned, Grand County’s goal is to direct
development so as to preserve economic success by striking a balance between quality
of life, preservation of the environment and the County’s rural character.

The 2012 WGFP application and WGFP IGA with associated documents will require that
future development of lands held by the Subdistrict would proceed under the Rural Land
Use Process. The WGFP IGA provides water for the environment, restoration
opportunities through the Fish and Wildlife Mitigation Plan, and lake level preservation.
Through Learning by Doing, the Subdistrict and Northern participate in ongoing efforts
to maintain the environment.

Community and Public Facilities

Community and Public Facilities include several subsections, but the one associated with this
application is Recreation Facilities:

Recreation Facilities: Develop recreational resources within the county to meet the
needs of all age and interest groups.

The WGFP IGA and associated documents requires the Subdistrict and Northern to
remove their objections to the Recreational Instream Channel Diversion that Grand
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County is pursuing. Additional water released for the endangered fish as well as Grand
County environmental water will help preserve existing recreational resources.

Economic Base

Economic Base includes numerous subsections, but those appropriate to this review are
Recreation & Tourism Based Industry and Natural Resource Based Industry.

Recreation and Tourism Based Industry: Encouragement and support of year-round
recreation while making effort to retain Grand County’s unique rural, western and scenic
character that is so appealing to tourists.

The 2012 WGFP IGA and closing documents will help support the year-round recreation
by providing water resources, a process for improving clarity in Grand Lake and
protection of the rural, western and scenic character by committing to development of it
properties under the Rural Land Use Plan.

The WGFP IGA also provides that the Subdistrict will arrange with Northern to allow for
public access along Willow Creek, and the designated area is to be managed by the
Colorado Parks and Wildlife or other agency approved by Northern. However, the public
access could be revoked if Northern were to sell its property. If this provision is to be
considered to help address the requirements of the Master Plan, then the Subdistrict must
provide a plan for how it would replace the value of the public access that would be lost
if Northern sells its property and revokes the public access.

Natural and Resource Based Industry: Encouragement and support of natural resource
based industry and renewal energy such that it compliments and/or enhances the
County’s rural character and natural setting and sustains quality of life for County
residents.

The 2012 WGFP IGA and associated documents provide funding for irrigators above
Kremmling to repair and replace pumps necessary to access agricultural water. The
agricultural base of Grand County is essential to sustaining the quality of life for County
residents.

Compliance with the Grand County Master Plan could be satisfied with the following conditions:

1.

2.

The WGFP IGA and closing documents are executed and made a part of any permit
issued by the County.

The Subdistrict provide a plan for how public access will be compensated if the public
access provided in the WGFP IGA were to be revoked due to the sale of the property by
Northern.
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Senate Document 80. The 2012 WGFP must comply with Senate Document 80. This is
also a requirement of the WGFP IGA. The requirement to comply with Senate Document 80
also applies to the on-going operations of the C-BT.

Grand Lake is Colorado’s largest natural lake and was conscripted into the C-BT Project as a
conduit for water. Senate Document 80 provided assurances from the C-BT Project to both the
East and West Slope. There are five primary purposes stated in Senate Document 80 under which
the project must be operated. Those five purposes are:

To preserve the vested and future rights in irrigation.

To preserve the fishing and recreational facilities and the scenic
attractions of Grand Lake, the Colorado River, and Rocky
Mountain National Park.

To preserve the present surface elevations of the water in Grand
Lake and to prevent a variation in these elevations greater than
their normal fluctuation.

To so conserve and make use of these waters for irrigation, power,
industrial development, and other purposes, as to create the
greatest benefit.

To maintain conditions of river flow for the benefit of domestic and
sanitary uses of this water.

2012 WGFP compliance with Senate Document 80 is covered in detail in Section 5-
306(d), below.

Bureau of Land Management Resource Management Plan. The 2012 WGFP was
considered to be included in the Wild and Scenic portion of the BLM Resource Management
Plan and has been agreed to by all parties participating. Northern will make a contribution to this
effort as described in the WGFP IGA.

Arapahoe National Recreation Area Policies (ANRA) — The ANRA was created in
1978:

“..s0 as to Protect the area’s enduring scenic and historic
wilderness character and its unique wildlife and to preserve the
areas’ scientific, educational, recreational, and inspirational
resources and challenges; and

So as to preserve and protect the natural scenic, historic, pastoral,
and wildlife resources of the area and to enhance recreational
opportunities.
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Administration of the ANRA provides that

the Secretary shall administer the area in accordance with laws
and regulations applicable to the national forests so as to protect
recreation and enjoyment, conservation and development of the
scenic, natural, historic and pastoral values; utilize and dispose of
natural resources that will not impair the purposes for the
recreation area; and manage for water quality.

The Secretary shall develop an overall management plan for the
ANRA.

Compliance with the ANRA policies could be met with the provisions provided WGFP IGA and
closing documents. If the U. S. Forest Service requires additional mitigation, these measures will

be included in any permit issued by Grand County.

Amendatory Contract with the Bureau of Reclamation. The 2012 WGFP will require
an amendment or new contract for the operation contemplated.

Additional Reviews:

There are several review agencies that are allowed to comment on this project. They include
Northwest Colorado Council of Governments (NWCCOG) with regard to the 208 Water Quality
Plan, Colorado Department of Public Health and Environment, and Colorado Parks and Wildlife.
The comments by these agencies are due July 12, 2012, so will not be included in the Planning
Commission Review of the 2012 WGFP, but will be made part of the review before the
Permitting Authority.

RECOMMENDATION: This criterion would be satisfied if the following conditions are met:

1. The 2012 WGFP project requires federal and state approvals and cannot go forward
without them. Consequently if the County issues a 1041 permit for the project, all the
terms and conditions on those permits and approvals will become County conditions, and
any permit issued by the County will not become effective until all those permits are
issued and Grand County is provided copies of same.

2. The County recognizes that Grand Lake water quality is already a problem, however
evidence on the record indicates that additional pumping by the 2012 WGFP is likely to
exacerbate the issue. This condition is likely to be satisfied if the proposed WGFP IGA
and all other documents and agreements associated with the WGFP IGA are executed,
and the 2012 WGFP project is operated in compliance with that WGFP IGA and related
documents, permits, and approvals at all times.
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3. The WGFP IGA and closing documents are executed and made a part of any permit

issued by the County.

4. The Subdistrict provide a plan for how public access will be compensated if the public
access provided in the WGFP IGA were to be revoked due to the sale of the property by
Northern.

5. If the U. S. Forest Service requires additional mitigation or information to comply with

the policies of the ANRA, that mitigation and/or information will become part of any
permit issued by Grand County.

(c) Municipal and industrial water projects shall emphasize the most efficient use of
water, including, to the extent permissible under existing law, the recycling and reuse of
water. Urban development, population densities, and site layout and design of storm water
and sanitation systems shall be accompanied in a manner that will prevent the pollution of
aquifer recharge areas.

The application describes efficient use of the water, recycling and reuse of water at pages 17-20
of the application. The Subdistrict also indicates that some of the water will be used for fracking
in the oil and gas industry.

Fracking water is typically injected into the ground and not reused or recycled.

Efficient use of water also is discussed in the Final EIS as well as specific mitigation required to
guarantee efficient use is detailed in Table 3-164 (1b) of the Final EIS. One of the mitigation
measures stated is the need for all project participants to have conservation plans prior to the
delivery of water.

According to the 1041 application (at pg 18)

“ nine of the participants, Broomfield (City and County), Erie,
Greeley, Evans, Fort Lupton, Central Weld, Lafayette, Little
Thompson Water District, and Longmont have approved Colorado
Water Conservation Board (CWCB) conservation plans since the
passage of the Water Conservation Act of 2004 (Colorado House
Bill 04-1365). Louisville anticipates completing its plan in 2012.
Platte River is an industrial water user not covered by HB 04-
13635, but implements measures for efficient use and reuses its
water supply to extinction. As a component of the Water
Conservation Act, project participants would update their
conservation plans approximately every seven years”.

The application states, at pg 18, that the Subdistrict is a raw water provider and cannot enforce
water conservation through its allotment contracts, but the mitigation in the EIS does not
recognize that distinction. In order to meet the mitigation required, the Subdistrict will be need to
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verify that not only does every participant comply with the conservation plan requirement of the
EIS as well as the Water Conservation Act, as currently in effect or which may be amended in
the future, but also that each project participant updates their plans approximately every seven
years. The Subdistrict may have to amend its allotment contracts to comply with law and
mitigation requirements.

The Subdistrict has stated that according to its policies, the project participants are allowed to
sell or lease their shares (units). Because of the mitigation requirement for conservation as well
as compliance with the Water Conservation Act, no sale or lease of participant shares to other
municipalities will be allowed unless the new owner or lessee has a valid conservation plan in
place-and updates every seven (7) years as required.

The current participants own 440 of the 480 shares (units). The remainder is owned by the some
of the original Windy Gap Participants or other entities that have since purchased them. The City
of Boulder and the Town of Estes Park collectively own 40 Windy Gap shares (units). These two
Windy Gap participants currently have other sources of water supply and/or storage for Windy
Gap water.

According to the EIS, (pg 1-3) delivery of 40 shares of water will be similar to current operation
and may increase over time as demand grows. The EIS states “the amount of water delivered to
these entities will not be expanded or diminished by WGFP”.

The WGFP IGA reaffirms the 1980 and 1985 Agreements as they relate to volumetric limits and
state that those limits apply to both the Windy Gap Project and the 2012 WGFP. To be clear,
those limits, 90,000 AF of diversion in any one year, and not to exceed an average of 65,000 in
any ten year running average, apply cumulatively to both projects and NOT to each one
individually. The WGFP IGA also does not allow the expansion of the C-BT project storage with
the combination of water stored in Chimney Hollow and Granby Reservoir. As previously
discussed, the Subdistrict states that it can pump whatever water is in priority from the Colorado
River, subject to storage capacity in Granby, as long as the amount of water transported through
the Adams Tunnel is within the decreed limits.

Any permit issued by Grand County should be clear that volumetric limits and their application
to both the Windy Gap and 2012 WGFP participant’s use of water is in compliance with the
Windy Gap decrees and Colorado law.

There is no construction within Grand County so there will be no effect on storm water and
sanitation systems or pollution of aquifer recharge systems.

RECOMMENDATION: This criterion would be satisfied if the following conditions are met:

1. Subdistrict shall provide the County with documentation of conservation plans for all
municipal project participants prior to delivery of water through the 2012 WGFP, and that
participants are complying with the Water Conservation Act with regard to updating the
conservation plans every seven years.
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2. Subdistrict shall provide written notice to the County when shares of the 2012 WGFP are
sold or leased and verification that the new owner or lessee has complied with conservation
requirements.

3. Within 30 days of acceptance of an approved 1041 permit, the Subdistrict shall provide
the County with written documentation of how use of water for fracking satisfies this criterion.

4. Any permit issued by Grand County is subject to the volumetric limits of the WGFP IGA
and the requirements of the 1980 Agreement or 1985 Supplement that may remain in effect if not
changed by the WGFP 1GA.

(d) Provisions to insure the proposed water project will not contaminate surface water
resources.

The application, at p. 55, states that the 2012 WGFP water will not contaminate surface water
resources as it will be transported through existing facilities. The County disagrees with this
statement because the transport of water through the C-BT system will exacerbate the water
quality in the Three Lakes (Granby Reservoir, Shadow Mountain Reservoir and Grand Lake) by
increasing introductions of lower quality water from Windy Gap into Granby Reservoir, and
increased diversions of particulate-laden water through Shadow Mountain Reservoir and Grand
Lake. Although the Subdistrict has proposed mitigation of nutrient loading, no mitigation is
proposed for the non-algal particulates.

The clarity in Grand Lake has been an issue since the C-BT Project began pumping. The
first documented concern was in 1952 from the City of Loveland to the Bureau of
Reclamation complaining about algae in its water supply after the Farr Pumping Plant
began to transport water into the C-BT. Reporting on water quality from both east and
west slopes continued intermittently until the late 1990°s when a group of citizens around
Grand Lake worked to heighten awareness and sought Grand County’s support to rectify
the loss of Grand Lake’s scenic attraction as protected in Senate Document 80. For the
last decade, there has been a concerted effort to bring the clarity in Grand Lake back to its
pre-C-BT project clarity of 9 meters.

In 2006, Northern Water, Grand County, and several other entities began participation in
the Nutrient Study for the Three Lakes System (Grand Lake, Shadow Mountain and
Granby Reservoirs). A spin off from this study group is the Three Lakes Technical
Committee which focuses primarily on west slope water quality. In 2006, it was thought
that nutrient loading was the root cause of most of the water quality issues in the Three
Lakes, including Grand Lake clarity, but years of additional study, monitoring and
reporting have proven that nutrients are not the only cause of reduced clarity.

In 2008, the Colorado Water Quality Control Commission adopted two standards for
clarity in Grand Lake: a narrative standard supporting “the highest level of clarity
_ attainable, consistent with the exercise of established water rights and the protection of
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aquatic life”, along with a numeric standard of 4 meter Secchi disk depth with 85%
compliance in any given year for the months of July, August and September. The
numeric standard becomes effective January 1, 2015.

Pumping from Granby Reservoir to Shadow Mountain Reservoir, and subsequent water
transfer to the east slope via the Adams Tunnel, causes decreased clarity in Grand Lake,
as evidenced by stop-pump trials, water quality monitoring, and photographic records.
Two two-week stop pump trials (2008 and 2009), as well as a seven-week stop pump in
2011 made possible by extremely high runoff and full storage all resulted in improved
clarity: the 2011 “gift of nature” resulted in the best clarity in Grand Lake since the C-BT
became operational.

Recent studies have identified non-algal particulate matter as being considerably more
important to clarity as nutrient loading. The source of the non-algal organic particulates is
currently under investigation.

The Subdistrict is proposing that reductions in nutrient loading will come from a combination of
wastewater treatment improvements to reduce point source nutrient loading above Windy Gap as
well as land use changes that would reduce non-point source nutrient loading. Wastewater
treatment plants above Windy Gap were evaluated to determine which, if any, treatment plants,
would be capable of achieving the level of nutrient loading reduction required to meet the 1:1
(nutrient neutral) standard applied in the Final EIS. The Fraser Valley Consolidated Plant is the
only one capable of meeting a portion of the reduction necessary. By financing improvements to
the Fraser Valley Consolidated Plant, it is expected that 822 kg/year of Nitrogen and 774 kg/year
of Phosphorus will be removed. The cost of the plant improvements is estimated to be $3.3M
with increased annual operating costs ranging from $120,000 to $230,000/year.

Part of the non-point source reduction proposed by the Subdistrict will come from two ranches in
the Willow Creek drainage above Windy Gap. The 265 acre E-Diamond H Ranch is currently
irrigated and periodically fertilized. To reduce nutrient discharges from run-off, the ranch will no
longer be irrigated or fertilized. It is estimated that this will reduce total nitrogen loading by 685
kg/year and total phosphorus by 117 kg/year. C Lazy U Ranch would implement best
management practices on 300 acres by a reduction in chemical fertilizer application, use of
vegetated buffer strips adjacent to Willow Creek and stream bank restoration to reduce erosion.
This action is estimated to produce a reduction of total nitrogen loading of 1,836 kg/year and 237
kg/year of total phosphorus loading.

Even with these actions, the Subdistrict notes that the total nitrogen loading must be reduced by
another 2,785 kg/year to be nutrient-neutral. The Subdistrict is proposing that the additional
reduction in total nitrogen loading will be met prior to construction of the 2012 WGFP in
cooperation with Reclamation and Corps of Engineers. Grand County must be provided with
documentation of how the Subdistrict intends to meet the additional reductions in nitrogen.

According to the Final EIS (Table ES-6, p. ES16), and the application ( p. 24 and 25) manganese
and chlorophyll-a are predicted to increase, and dissolved oxygen (DO) would decrease in the
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entire Three Lakes System. The lower DO levels would contribute to continued exceedance of
manganese standard in the Three Lakes. Secchi disk depth would decrease in Grand Lake.

In addition to increasing nutrients, a report titled 2010 Water Quality Report Flowing Sites
prepared by Northern identifies higher conductivity and total organic carbon in flows pumped
from Windy Gap, meaning that dissolved constituents in additional pumped flows are likely to
increase under the 2012 WGFP. A report titled Factors Controlling Transparency in Grand
Lake, Colorado prepared for Three Lakes Technical Committee documents that non-algal
particulates are also a contributing factor to reduced water quality in Grand Lake. While this
information was not available in time for publication of the Final EIS, it is also not mentioned or
provided in the application. It is relevant to the impact of the 2012 WGFP.

The application states that the 2012 WGFP impact on particulate transfer is not currently known
but that the flow increase through the C-BT project is relatively small when compared to the C-
BT diversions. To date, the amount of Windy Gap water than has been pumped through the C-
BT system is relatively small, but if the 2012 WGFP is approved, this will no longer be
insignificant when compared to the C-BT overall volume.

The application further states that it is possible that the particulates are substantially moved
during the “first flush” of pumping and/or natural runoff into the lakes, in which case 2012
WGFP would have no additional effect (at pg 30 of the application). These statements are not
supported by the conclusions in Operational and Water Quality Summary Report for Grand Lake
and Shadow Mountain Reservoir: 2010 prepared for Northern, Reclamation, and Grand County,
which shows that turbidity is highest in Grand Lake at high rates of reverse flow through Shadow
Mountain Connecting Channel, and that many of the native inflows to the Three Lakes are
pristine even in high flow conditions.

The Subdistrict has identified other ongoing processes related to Grand Lake water clarity on
page 29 of the application:

Reclamation, Grand County, and Northern Water have entered into
a separate MOU to finance and begin an Appraisal Study, the first
step in Reclamation’s Planning Process (Reclamation has since
determined that the Planning Process is not the appropriate avenue
in which to contemplate corrections to the C-BT Project, and this
report has been retitled the Preliminary Alternatives Formulation
Report);

Grand County, Reclamation, and Northern Water are continuing to
move ahead with Reclamation’s process by participating in a
Contributed Funds Act Agreement for executing a C-BT West
Slope Collection System Technical Review of Alternatives
Analysis and Plan of Study; and
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Grand County and Northern Water have agreed to enter into the
Memorandum of Understanding, known as the Grand Lake Clarity
project.

The C-BT Project is a Reclamation Project and it is imperative to solicit
its cooperation in addressing the Grand Lake clarity issue. The
Memorandum of Understanding known as the Grand Lake Clarity project
must also gain the approval of the Reclamation, and the draft agreed to by
Grand County and Northern has been sent to Reclamation, hopefully for
approval and execution.

The application, at pg 55, states that “Although not specifically related to the WGFP, Northern
Water and Grand County have agreed to enter into an agreement with Reclamation (Grand Lake
Clarity MOU) to identify causes and potential solutions to Grand Lake clarity issues”. Grand
County does not agree that clarity is not related to the 2012 WGFP because the FINAL EIS
discloses that Secchi disk depth will be reduced.

RECOMMENDATION: This criterion 5-306(d) would be satisfied if the following conditions
are met:

1. The 1041 permit, if issued, will not be effective until the Clarity Project MOU and the C-
BT West Slope Collection System Technical Review of Alternatives Analysis and Plan of Study
are executed.

2. Prior to the beginning of construction for Chimney Hollow Reservoir, Grand County
must be provided with a copy of an executed agreement between the Subdistrict and the
wastewater treatment provider(s) who will be contracted with to remove some of the nutrient
loading. This agreement must include the cost of improvements required plus whatever operation
and maintenance costs the provider(s) require for the future.

3. The Subdistrict shall submit the Nutrient Reduction Plan to Grand County for review and
approval at the same time it is submitted to Reclamation and the Corps but no later than the
execution of the WGFP IGA and related documents and agreements.

4, The Subdistrict must submit a robust monitoring plan to assure that nutrient loading from
the 2012 WGFP for total nitrogen and total phosphorus are adequately reduced to meet the 1:1
level; that manganese, mercury, and chlorophyll a do not increase; that DO does not decrease;
and that Secchi disk depth does not decrease in Grand Lake. The monitoring plan shall include a
schedule for monitoring and reporting. Grand County must be included in all reporting. The
project must be operated in compliance with the Nutrient Reduction Plan and monitoring plan.
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(e) The proposed water project is capable of providing water pursuant to
standards of the Colorado Department of Health.

The application, at pg 55, states that the 2012 WGFP provides raw water to a number of
municipal users. The water will be treated by those end users as required by Colorado
law.

RECOMMENDATION: This criterion appears to be satisfied.

@ The proposed diversion of water from the source development area will not decrease
the quality-of peripheral or downstream surface and subsurface water resources in the
source development area below that designated by the Colorado Water Quality Control
Division on January 15, 1974 and effective June 19, 1974 or below stricter standards
subsequently adopted.

Granby Reservoir is currently on the State of Colorado’s 303(d) list for impaired waters due
mercury. This likely occurs from atmospheric deposition from coal fired power plants. The
application, at pg 55, states that the 2012 WGFP does not affect this impairment. As with
manganese (p. 25 app.), lower dissolved oxygen (DO) levels would contribute to continued
exceedance of the mercury standard in Granby Reservoir.

Sections of the Colorado River are also on the Colorado Water Quality Control Commission
303(d) list for existing temperature exceedances. In Grand County this includes the mainstem
from Granby Reservoir to the where the Colorado River leaves Grand County (this exceedance
extends to the Roaring Fork River). Exceedances are especially critical in the reach from Windy
Gap to the Williams Fork where chronic and acute temperature standards are being exceeded
especially during the summer months.

The 2012 WGFP is predicted to exacerbate these exceedances of temperature standards. The
federal Clean Water Act prohibits a permitted project from causing or contributing to the
violation of a water quality standard. Mitigation for the impacts of the WGFP on temperature
has been proposed in the Fish and Wildlife Mitigation Plan approved by the Colorado Wildlife
Commission. The Army Corps of Engineers may add additional requirements or adopt the
mitigation proposed in the State plan.

According to the State Fish and Wildlife Mitigation Plan, the Subdistrict, working with Denver
Water, will install, operate and maintain two continuous real time monitoring stations on the
Colorado River, one at Windy Gap gage and one upstream of the confluence of the Williams
Fork River. The Fish and Wildlife Mitigation Plan provides that the Subdistrict will implement
the following mitigation for temperature:

Temperature Thresholds: The threshold temperatures will be the following, as measured at the
temperature monitoring stations identified above:

MWAT Chronic Threshold: 18.2°C (64.8°F), based on the Water Quality Control Commission
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current Maximum Weekly Average Temperature (MWAT) Chronic Standard

DM Acute Threshold: 23.8°C (74.8° F), based on current Water Quality Control Commission
Daily Maximum (DM) Acute Standard.

Mitigation for MWAT Chronic Threshold Exceedances — The Fish and Wildlife Mitigation Plan
proposes that for the period after July 15th of each year:

At such times as the Weekly Average Temperature (WAT) exceeds the MWAT Chronic
Threshold, the Subdistrict will reduce or curtail WGFP pumping at the Windy Gap
diversion to the extent necessary to maintain temperatures within the MWAT Threshold.
Reduced pumping may not be sufficient to maintain temperatures below the threshold.

The Fish and Wildlife Mitigation Plan defines “WGFP pumping” as “pumping that occurs at
such times as the Northern Colorado Water Conservancy District determines, based on its most
probable forecasts of inflows to Lake Granby, that a spill of water from Lake Granby is

- reasonably foreseeable. ” All other pumping will be considered to be for the original Windy Gap

Project.
Nonetheless, no project can cause or contribute to a violation of a water quality standard.

What this limitation means is that the Subdistrict will not reduce or curtail exceedances of the
MWAT unless 2012 WGFP is pumping, and whether WGFP is pumping will be based on
whether Northern forecasts that a spill is probable from Lake Granby. However, as stated above,
no project can cause or contribute to a violation of water quality standards. Therefore, any
violation of this standard, whether 2012 WGFP or original Windy Gap project is operating,
pumping must be curtailed to not exceed the temperature standards.

Mitigation for DM Acute Threshold Exceedances - The Fish and Wildlife Mitigation Plan
proposes that:

“At such times as the Daily Maximum temperature is within 1°C of the DM Acute
Threshold, the Subdistrict will reduce or curtail pumping for the original Windy Gap
Project or the WGFP at the Windy Gap diversion to the extent necessary fo maintain
temperatures within the DM Threshold. “Reduced pumping may not be sufficient to
maintain temperatures below the threshold. In the future, the 1 degree buffer may be
altered, based on experience, to maintain compliance with the DM Threshold.”

According to the Fish and Wildlife Mitigation Plan, the temperature mitigation measures will be
suspended when there is “no material causal relationship between Windy Gap Project or Windy
Gap Firming Project operations and any exceedance of the MWAT Chronic threshold or DM
Acute threshold at the monitoring stations identified above.”

The Plan defines a “material causal relationship” as “either an actual measureable impact on
temperature using readily available monitoring technology or a modeled impact on temperature
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that is not deminimus and is based on a computer model or studies accepted “by the Colorado
Division of Wildlife.”

This limitation is problematic because it leaves it up to the Division of Wildlife (now Parks and
Wildlife) to make a judgment on impacts to water temperature. The proper entity for approving
of such a model should be the Water Quality Control Commission. The Management Committee
to the Stream Management Plan also should be consulted.

Other than the proposed mitigation, other actions could have a positive effect on temperature in
the Colorado River below Windy Gap. The first is the 5412.5 AF of water for the Endangered
Fish-(10825 FONSI in application) that will be released from Granby Reservoir. According to
the Programmatic Biological Opinion (Opinion) for the Endangered Fish, 5412.5 AF of water
will be released for each of the east slope and west slope diversions. For the first ten years of the
Opinion, Denver Water released for the east slope diverters and the River District for the west.
The Opinion calls for a permanent source of water as Denver and the River District would not
commit to releasing water after their committed period. The permanent source of 5412.5 AF of
water for the east slope is from Granby Reservoir provided by Red Top Valley Ditch water
owned by Northern. The west slope contribution will come from Ruedi Reservoir. If for some
reason the endangered fish water is no longer required in the future, Northern, by separate
agreement, has guaranteed this water for release to the Grand County environment for perpetuity.

As early as 2013, this 5412.5 AF of water could be released during the later part of the summer
and early fall. If the U. S. Fish and Wildlife Service do not call for the water for the endangered
fish, Grand County, through Learning by Doing, could call for the water for environmental
purposes. When the water arrives at the confluence of the Blue River, it would be booked back
into Green Mountain Reservoir for release at such time as the U. S. Fish and Wildlife Service
call for the water.

Secondly, Grand County, through the proposed WGFP IGA, could have up to 4500 AF of water
stored in Granby Reservoir to be used for the environment. This amount of stored water could be
increased by sharing the 3000 AF of storage space with Middle Park. Again, through Learning
by Doing, this water could be released to offset temperature exceedances.

RECOMMENDATION: This criterion would be satisfied if the following conditions are met:

1. Installation and maintenance of real time temperature gauges. The Fish and Wildlife
Mitigation Plan requires the installation of real time temperature gauges below Windy
Gap Reservoir and above the confluence of the Colorado and Williams Fork. This
installation will also be a condition to any permit issued by Grand County, but in
addition, the Subdistrict must verify every spring, before the beginning of pumping, that
these gauges are in good working order, that they remain so during each annual pumping
season, and that they are replaced or repaired when necessary and timely to their need in
reporting temperature.
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2. Grand County feels the bypass study should begin immediately and that if proven
beneficial, the alteration within the Windy Gap Reservoir should commence upon
acceptance by the Subdistrict of the 1041 permit so as to address ongoing conditions
below Windy Gap.

3. Curtailment of Pumping in the Event of Threshold Exceedances. In addition to the
proposed temperature mitigation in the Fish and Wildlife Mitigation Plan and other terms
and conditions to address temperature that may be imposed as part of the 401
Certification or federal approvals for the WGFP, the Subdistrict shall reduce or curtail
pumping at the Windy Gap Diversion if the MWAT Threshold is exceeded after July 15
of any year as long as WGFP is pumping during that time period. Ifthe MWAT is
exdeeded, the Subdistrict shall immediately notify the County, and the County and the
Subdistrict will determine whether WGFP is pumping. Temperature mitigation may be
suspended when there is no material causal relationship between Windy Gap Project or
Windy Gap Firming Project operations. The determination of a causal relationship shall
be based upon a model approved by the Colorado Parks and Wildlife, Grand County, and
the Water Quality Control Division.

4. The delivery of 10825 endangered fish water from Granby Reservoir must be approved.

(2) The proposed development and the potential diversions of water from the source
development area will not significantly deteriorate aquatic habitats, marshlands and
wetlands, groundwater recharge areas, steeply sloping or unstable terrain, forests and
woodlands, critical wildlife habitat, big game migratory routes, calving grounds, migratory
ponds, nesting areas and the habitats of rare and endangered species, public outdoor
recreational areas, and unique areas of geologic, historic or archaeological importance.

Aquatic Habitat

The application states, at pgs 8, 37, 42-43 and 57, the greatest decrease in fish habitat would
occur from Windy Gap to Williams Fork with the greatest decrease in July and August. In this
section there could be a decrease of 34% in the adult Rainbow population and 8% in the Brown
Adult in August. Diversions, according to the modeling, would increase in August from 6 times
in 47 years to 15 times in 47 years. Decreased habitat of up to 15% is predicted below Williams
Fork for juveniles of both Rainbow and Brown Trout. No adverse impacts are expected for
spawning.

The impacts predicted by diversions in August are stated to be infrequent in the application and
offset by considerations in the Fish and Wildlife enhancement plan which includes habitat
improvement below Windy Gap, additional water committed to Grand County for the
environment and to be used through Learning by Doing as well as the 10825 endangered fish
water. However there is no way to know if these enhancements and improvements will actually
address the loss of aquatic habitat and no mitigation has been proposed.
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The Nehring Report, Colorado River Aquatic Resources Investigation Federal Aid Project F-
237R-18 identifies a relationship between hydrologic modifications and macro invertebrates and
concludes that the 2012 WGFP and Denver’s Moffat Firming Project combined are likely to
exacerbate these problems.

The additional water from the WGFP IGA along with the 10825 endangered fish water could

help maintain the riparian habitat when coupled with the downstream restoration proposed by the
Fish and Wildlife Mitigation Plan.

The Fish and Wildlife Mitigation Plan requires an increase in flushing flows from 450 c.f.s. for
50 hours, 1 out of 3 years, to 600 c.f.s., if at any time in the previous two years the flows have
not exceeded 600 c.f.s for 50 hours. However it carries the caveat that storage in the Subdistrict’s
Chimney Hollow and Granby Reservoirs must exceed 60,000 AF. on April 1 and then the
Subdistrict will cease pumping for 50 consecutive hours to enhance peak flows below Windy
Gap.

Previous to the Windy Gap project, the median flushing flows May through June were 1145 and
1795 c.f.s. respectively according to Grand County’s Stream Management Plan (SMP) (p. CR4-
7). The SMP recommends a minimum flow of 600 c.f.s. every other year, and this flow would
only move spawning gravel and not larger cobble needed to maintain stream health. Channel
maintenance flows are unknown and there is conflicting data around this issue.

Grand County has requested Reclamation, in the decision for the Carriage Contract for the 2012
WGFP, to apply a shrink lesser than 10% to water stored on the western slope in the C-BT
Project and not transported through the system to the east slope. The Subdistrict has requested
the same. If this is granted, the Subdistrict will gain water to the project.

If the Subdistrict were to “bank” this additional water for a five year period, and in the 6™ year
provide a flushing flow of 1145 c.f.s. for 72 hours, it would not lose yield anticipated with this
project. For example, 5% instead of 10% of 56,000 AF annual yield results in 2800 AF average
annual or 1400 c.f.s. In five years, depending on conditions, this could more than provide the
1145 c.f.s. for 72 hours plus not interfere with the County’s possible year-end pumping. This
would not be tied to reservoir levels as the release could be planned for in a five year period.

In the proposed WGFP IGA, the Subdistrict has offered $250,000 to study a bypass/through of
Windy Gap Reservoir when not pumping. The intent of this study is to determine if re-
establishing a natural channel through the reservoir when not pumping could benefit the aquatic
environment. The Subdistrict is currently negotiating an agreement with the Department of
Natural Resources, Trout Unlimited and certain landowners to address implementation of the
study if a bypass is proved beneficial to the aquatic environment.

RECOMMENDATION: This criterion pertaining to aquatic habitat would be satisfied if the
following conditions are met:
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1. The Subdistrict shall prepare and submit to Grand County a fish and aquatic invertebrates
monitoring plan to determine if the enhancements for habitat restoration and additional water
provided in the WGFP IGA would prevent the predicted loss of aquatic habitat. This
information will assist the Learning by Doing effort in making decisions for the future of the
aquatic habitat. The monitoring will continue as long as the Learning by Doing effort requires
this information. If the bypass/through is constructed, this monitoring plan can be adapted as
necessary to analyze the benefits of the bypass/through.

2. The original Windy Gap 1041permit does not allow the creation of mud flats at Windy
Gap Reservoir. If the bypass/through were to be implemented, mud flats are likely to be created
at the time the channel would be operating. The Subdistrict shall prepare and submit to the
County an aquatic vegetation/revegetation plan to minimize mudflats protect against blowing
dust.

3. If, during a five (5) year period, natural conditions meet or exceed flows of 600 c.f.s. as
recommended by the SMP so that the Subdistrict is not required to make releases to achieve
recommended stream conditions, then in the sixth year, Subdistrict shall provide a 1145 c.fs.
flow for 72 hours to move large cobble and dearmour the stream. This condition is not tied to
reservoir levels as is the Fish and Wildlife Mitigation Plan.

Marshlands and Wetlands

The application states, on pgs 22 and 23, that changes in stream stage is unlikely to adversely
affect riparian and wetland vegetation along Colorado River and Willow Creek. However there
are reductions in stream flow and bank full conditions that could affect riparian vegetation.

RECOMMENDATION: This criterion pertaining to marshlands and wetlands
would be satisfied if the following condition is met:

1. Vegetation Monitoring Plan for Colorado River and Willow Creek. Subdistrict shall
prepare and submit to the County for approval a monitoring plan for vegetation along the
Colorado River and Willow Creek within thirty days of issuance of the ROD by the Corps of
Engineers. Monitoring will continue until the LBD management team has determined that
riparian and wetland vegetation has not been adversely affected, or has recovered due to
mitigation or other efforts. At a minimum this monitoring must continue at least ten (10) years
after commencing of pumping for the 2012 WGFP.

Groundwater Recharge Areas

The application states, at pgs 23 and 56, that there will be no effects on groundwater levels and
groundwater quality.

RECOMMENDATION: This criterion pertaining to groundwater recharge areas appears to be
satisfied.
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Steeply Sloping and Unstable Terrain

The application states, at pg 23 and 56, impacts are considered minimal or non-existent and are
not discussed. Most of this impact will be associated with the Chimney Hollow construction.

RECOMMENDATION: This criterion pertaining to slopes and terrain appears to be satisfied.

Forest and Woodlands

The application states, at pgs 23 and 56, impacts are considered minimal or non-existent and not
discussed. Most of this impact will be associated with Chimney Hollow construction.

RECOMMENDATION: This criterion pertaining to forest and woodlands appears to be
satisfied.

Critical Wildlife Habitat, Big Game Migratory Routes, Calving Grounds

The application states, at pgs 23 and 56, the only critical habitat affected is in the 15-mile reach
of the Colorado River near Grand Junction. Impacts in Grand County are considered minimal or
non-existent and are not discussed in the application. -

The Watchable Wildlife Area associated with Windy Gap is the only wildlife habitat in Grand
County that would be affected by the 2012 WGFP, and then only if the bypass/through is
constructed.

Critical wildlife habitat affected is the Threatened and Endangered Fish in the 15 mile reach in
the Grand Valley. The EIS has applied mitigation in the form of monetary compensation to
address the Subdistrict’s responsibility.

The 10825 water designated for the Threatened and Endangered Fish will be released from
Granby Reservoir in the future, and be shepherded through Grand County and the Colorado
River to the fish. This water will do double duty in Grand County by helping address
temperature and flow issues and protecting aquatic habitat on its way to its main purpose.

The Northern District has provided guarantees, in the form of an agreement (closing document),
that if the water for the endangered fish is not required in the future, that the 5412.5 AF will be
perpetual to Grand County and will be used to protect and enhance the aquatic environment in
Grand County. Northern has offered to provide Grand County with written verification of their
ability to provide this water if not needed for the endangered fish.

There are no big fame migratory routes or calving grounds impacted by the 2012 WGFP in
Grand County.

RECOMMENDATION: This criterion pertaining to Critical Wildlife Habitat, Big Game
Migratory Routes. Calving Grounds appears to be satisfied if the following conditions is met:
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1. The Northern Agreement (closing document) that provides the 10825 water must be
executed and Northern must provide Grand County written verification that it is able to
provide the water in perpetuity if no longer required for the endangered fish.

Migratory Ponds, Nesting Areas

The application states, at pgs 23 and 56, that the only migratory ponds and nesting areas affected
are in the 15-mile reach of the Colorado River near Grand Junction. Impacts in Grand County
are considered minimal or non-existent and not are discussed in the application.

As previously discussed, if the bypass/through becomes a reality in the future, the function of the
Windy Gap Reservoir as a migratory pond and nesting area could be diminished for a certain part
of the year. This is not addressed in the EIS as it was not considered as mitigation for the
proposed project. If it were to be instituted, it would be considered an enhancement.

When Windy Gap was reviewed, the Subdistrict agreed to allow public access above the
reservoir if it did not interfere with the operation of the facility. This has never occurred, but the
Subdistrict did allow the construction of the Watchable Wildlife Area at the reservoir. This
project was funded by Colorado Department of Transportation funds through a grant written by
Grand County. It is a popular area and enjoyed by the public in viewing many varieties of
waterfowl. The type of variety of waterfowl could change with a bypass/through and that could
be an issue with some people, however, there might also be different types of wildlife to view
when the reservoir is drawn down to accommodate the bypass/through.

Changes in variety of number of water fowl associated with re-establish a channel through the
reservoir shall not be deemed a violation of the County’s 1041 regulations.

The lost of any nesting areas and the function of Windy Gap as a migratory pond would be
minimal due to the proximity of the Three Lakes area, Williams Fork Reservoir, Wolford
Mountain Reservoir and the migratory bird pond established on the Division of Wildlife
Kemp/Breeze Units below Parshall.

RECOMMENDATION: This criterion pertaining to migratory ponds and nesting areas
appears to be satisfied.

Habitats for Rare and Endangered Species

The application states, at pg 57, that the only habitats for rare and endangered species affected
are in the 15-mile reach of the Colorado River near Grand Junction. Impacts in Grand County
are considered minimal or non-existent and are not discussed in the application.

The endangered fish in the 15 mile reach of the Colorado River above Grand Junction are
addressed in the EIS. Mitigation has been established in the form of a monetary contribution.
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This mitigation meets the requirements of the Programmatic Biological Opinion for the fish. The
delivery of water from Granby Reservoir also meets the requirements of this opinion.

RECOMMENDATION: This criterion pertaining to rare and endangered species appears to be
satisfied.

Public Outdoor Recreational Areas

Please see section (b) and (d) of this certificate.

Areas.of Geologic, Historic or Archaeological Importance

The application states, at pgs 30 and 56, those impacts are considered minimal or non-existent
and are not discussed in the application.

There is no deterioration of unique areas of geologic, or archaeological importance associated
with the 2012 WGFP in Grand County. Any such impacts could be associated with the
construction of Chimney Hollow Reservoir.

However, historic irrigation could be affected by the 2012 WGFP. The importance of irrigation
to the County is documented in a report prepared for Grand County by Coley Forrest
documenting the impacts of water diversions on the County. Water levels are predicted to
decrease 4 inches to 1 foot due to the 2012 WGFP. The Subdistrict is providing additional funds
to compensate the irrigators for pump repairs and replacement, but this does not address the
access to water from a drop in flow.

RECOMMENDATION: This criterion pertaining to areas of historic importance -would be
satisfied if the following condition is met:

1. Plan for Access to Headgates. Prior to execution of the WGFP IGA, the Subdistrict shall
submit to Grand County for approval a plan for regular maintenance of the rock
structures above each pump site for the irrigators above Kremmling (defined in the
WGEFP IGA) that allows higher water to be captured and held so the pumps can reach the
irrigation water more effectively.

STAFF RECOMMENDATION:

Grand County’s regulations for Areas and Activities Designated as Matters of State Interest
provide for approval of a Municipal and Industrial Water Project if the proposed development
complies with the criteria of 5-306. The Permit Authority is charged with deciding if all of
criterion has been met, and its decision will be based on staff’s review as well as public
testimony and information provided during the public hearing.
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Staff ‘s review finds that the criterion stated under Section 5-306.would be met for the 2012
WGFP if the following conditions are applied to any permit issued by Grand County (there will
be various timeframes recommended for certain conditions):

GENERAL CONDITIONS

. The County Attorney will consider and respond to the relationship between the two permits and

advise the Permit Authority. The Permit Authority will make a determination on the validity of
one vs. two permits.

. The permit for the 2012 WGFP will be in effect for the life of the project and considered a vested

right as long as it meets the conditions applied to the permit.

. The permit for the 2012 WGFP is not transferrable to any other entity unless the County

approves such transfer by Resolution.

. Any permit issued by Grand County would recognize the construction of a 90,000 AF Chimney

Hollow Reservoir or any reservoir or reservoirs on the East Slope that are constructed as an
alternative or in addition to the reservoir identified in the Final Environmental Impact Statement
(Alternative Reservoir) provided that the cumulative active storage capacity of Chimney Hollow
Reservoir and any Alternative Reservoirs does not exceed 90,000 acre feet as long as the
environmental footprint in Grand County is not affected.

. Any permit issued by Grand County is subject to the volumetric limits stated in the IGA and

their application to both the Windy Gap and 2012 WGFP participant’s use of water is in
compliance with the Windy Gap decrees and Colorado law.

. The permit for the 2012 WGFP is contingent upon the approval and execution of WGFP IGA

and all closing documents. This list is provided in section Proposed Windy Gap Firming Project
Intergovernmental Agreement on page 10 of this certificate.

. The construction of the 2012 WGFP shall not be commence until the water court approves the

decree and attached WGFP IGA and Grand County has been provided copies of same.

Criterion (a) appears to be satisfied.

Conditions to satisfy Criterion (b):

. The permit for the 2012 WGFP shall not be effective until issuance of necessary State and

federal permits and approvals for the 2012 WGFP. If there is a conflict between a term and/or
condition in the 1041 Permit and a state or federal permit or approval, the condition that is the
more protective of the environment shall control. The Grand County 1041 permit is contingent
upon compliance with all terms and conditions of all State and Federal Permits and approvals.
All State and Federal permits and approvals will become part of any permit issued by Grand
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10.

11.

12.

13.

14.

15.

County and incorporated therein. It is the responsibility of the Subdistrict to provide Grand
County with copies of all approved Federal and State permits and approvals issued for the
project. Following is a list of anticipated State and Federal permits and approvals (this may not
be a complete list):

Clean Water Act 404 permit

CDPHE 401 certification .

Fish and Wildlife Mitigation Plan, C. R. S. § 37-6-122.2
Water Conservancy Act, C.R.S. § 37-45-101 et seq.
Clean Water Act 208 Plan (NWCOG 208 Plan)
Compliance with Senate Document 80

Amendatory Contract

Record of Decision issued by Reclamation

Record of Decision issued for Corps

The 2012 WGFP will terminate and be in no force and effect if construction of Chimney Hollow
Reservoir, or other alternate reservoir(s), have not begun within 10 years of issuance of the
Record of Decision for the WGFP by Reclamation and the Corps.

The 2012 WGFP is contingent upon the Subdistrict’s continuing compliance with the WGFP
IGA and closing documents. A breach of the WGFP IGA or any closing documents shall
constitute a violation of the 1041 Permit.

Diversions and pumping for Grand County associated with the 2012 WGFP must cease if the
water provided by the Subdistrict to Grand County is not released and available for use by Grand
County in accordance with the WGFP IGA and closing documents.

To show compliance with the Master Plan, the Subdistrict must provide a plan for how public
access will be compensated if the public access provided in the WGFP IGA was to be revoked
due to the sale of the property by Northern.

If the U. S. Forest Service requires additional mitigation, these measures will be included in any
permit issued by Grand County.

The Clarity MOU (closing document) as well as C-BT West Slope Collection System Technical
Review of Alternatives Analysis and Plan of Study must be executed and compliance with these
documents met.

Conditions to satisfy Criterion (c):

Subdistrict shall provide the County with documentation of conservation plans for all municipal
project participants prior to delivery of water through the 2012 WGEFP, and that participants are
complying with the Water Conservation Act with regard to updating the conservation plans
every seven years.
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Subdistrict shall provide written notice to the County when shares of the 2012 WGFP are sold or
leased and verification that the new owner or lessee has complied with conservation
requirements.

Within 30 days of acceptance of an approved 1041 permit, the Subdistrict shall provide the
County with written documentation of how use of water for fracking satisfies this criterion, if at
all.

Any permit issued by Grand County is subject to the volumetric limits of the WGFP IGA and the
requirements of the 1980 Agreement or 1985 Supplement that may remain in effect if not
changed by the WGFP IGA.

Criterion to satisfy Criterion (d):

The 1041 permit, if issued, will not be effective until the Clarity Project MOU and the C-BT
West Slope Collection System Technical Review of Alternatives Analysis and Plan of Study are
executed.

Prior to the beginning of construction for Chimney Hollow Reservoir, Grand County must be
provided with a copy of an executed agreement between the Subdistrict and the wastewater
treatment provider(s) who will be contracted with to remove some of the nutrient loading. This
agreement must include the cost of improvements required plus whatever operation and
maintenance costs the provider(s) require for the future.

The Subdistrict shall submit the Nutrient Reduction Plan to Grand County for review and
approval at the same time it is submitted to Reclamation and the Corps but no later than the
execution of the WGFP IGA and closing documents.

The Subdistrict must submit a robust monitoring plan for nutrient reduction to assure that
nutrient loading from the 2012 WGFP for total nitrogen and total phosphorus are adequately
reduced to meet the 1:1 level; that manganese, mercury, and chlorophyll a do not increase; that
DO does not decrease; and that Secchi disk depth does not decrease in Grand Lake. The
monitoring plan shall include a schedule for monitoring and reporting. Grand County must be
included in all reporting. The project must be operated in compliance with the Nutrient
Reduction Plan and nutrient monitoring plan.

Criterion (e) appears to be satisfied.

Condition to satisfy Criterion (f)

This installation of the real time gauges required by the Fish and Wildlife Mitigation Plan will
also be a condition to any permit issued by Grand County, but in addition, the Subdistrict must
verify every spring, before the beginning of pumping, that these gauges are in good working
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order, that they remain so during each annual pumping season, and that they are replaced or
repaired when necessary and timely to their need in reporting temperature.

In addition to the proposed temperature mitigation in the Fish and Wildlife Mitigation Plan and
other terms and conditions to address temperature that may be imposed as part of the 401
Certification or federal approvals for the WGFP, the Subdistrict shall reduce or curtail pumping
at the Windy Gap Diversion if the MWAT Threshold is exceeded after July 15" of any year as
long as WGFP is pumping during that time period. If the MWAT is exdeeded, the Subdistrict
shall immediately notify the County, and the County and the Subdistrict will determine whether
WGFP is pumping. Temperature mitigation may be suspended when there is no material causal
relationship between Windy Gap Project -or Windy-Gap Firming -Project -operations: The
determination of a causal relationship shall be based upon a model approved by the Division of
Wildlife, Grand County, and the Water Quality Control Division.

The bypass study should begin immediately and that if proven beneficial, the alteration within
the Windy Gap Reservoir should commence as soon as possible after acceptance of any permit
issued by Grand County so as to address ongoing conditions below Windy Gap.

Conditions to satisfy Criterion (g)
Aquatic

The Subdistrict shall prepare and submit to Grand County a fish and aquatic invertebrates
monitoring plan to determine if the enhancements for habitat restoration and additional water
provided in the WGFP IGA would prevent the predicted loss of aquatic habitat. This
information will assist the Learning by Doing effort in making decisions for the future of the
aquatic habitat. The monitoring will continue as long as the Learning by Doing effort requires
this information. If the bypass/through is constructed, this monitoring plan can be adapted as
necessary to analyze the benefits of the bypass/through.

The original Windy Gap 1041permit does not allow the creation of mud flats at Windy Gap
Reservoir. If the bypass/through were to be implemented, mud flats are likely to be created at
the time the channel would be operating. The Subdistrict shall prepare and submit to the County
an aquatic vegetation/revegetation plan to minimize mudflats protect against blowing dust.

If, during a five (5) year period, natural conditions meet or exceed flows of 600 c.f.s. as
recommended by the SMP so that the Subdistrict is not required to make releases to achieve
recommended stream conditions, then in the sixth year, Subdistrict shall provide a 1145 c.fs.
flow for 72 hours to move large cobble and dearmour the stream. This condition is not tied to
reservoir levels as in the Fish and Wildlife Mitigation Plan.
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Marshlands and Wetlands:

Subdistrict shall prepare and submit to the County for approval a monitoring plan for vegetation
along the Colorado River and Willow Creek within thirty days of issuance of the ROD by the
Corps of Engineers. Monitoring will continue until the Learning By Doing management team
has determined that riparian and wetland vegetation has not been adversely affected by the 2012
WGFP, or has recovered due to mitigation or other efforts. At a minimum this monitoring must
continue at least ten (10) years after commencing of pumping for the 2012 WGFP.

Groundwater recharge areas, steeply sloping or unstable terrain, forests and woodlands:

Appear to be satisfied.

Critical wildlife habitat, big game migratory routes, calving grounds migratory ponds,
nesting areas and habitats of rare and endangered species:

The 10825 water for the endangered fish must be approved and delivered from Granby Reservoir
and Northern must provide Grand County written verification that it is able to provide the water
in perpetuity if no longer required for the endangered fish.

Public Outdoor Recreation Areas:

Satisfied by conditions applied under (b) and (d) above.

Unique areas of geologic, historic and archeological importance:

. Prior to execution of the WGFP IGA, the Subdistrict shall submit to Grand County for approval

a plan for regular maintenance of the rock structures above each pump site for the irrigators
above Kremmling (defined in the WGFP IGA) that allows higher water to be captured and held
so the pumps can reach the irrigation water more effectively.
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DOCUMENTS RELIED UPON FOR 1041 REVIEW

Board of Commissioner Resolution 1980-6-1
Board of Commissioner Resolution 1985-3-5
1980 Agreement

1985 Supplemental Agreement

Final EIS Windy Gap Project

Final EIS WGFP

Fish and Wildlife Enhancement Plan

Fish and Wildlife Mitigation Plan

FONSI — 10825 endangered fish water

Draft Windy Gap Firming Project IGA and closing documents
Grand County Stream Management Plan

Clean Water Act - 404 and 401 (b)

Grand County Master Plan

Senate Document 80

Arapaho National Recreation Public Law 95-450

" Communication to Reclamation with regard to decreased water clarity 1952 forward

Comments on Preliminary, Draft, and Final EIS for WGFP
Report - 2010 Water Quality Report Flowing Sites '
Report - Factors Controlling Transparency in Grand Lake, Colorado

Report - Operational and Water Quality Summary Report for Grand Lake and Shadow Mountain
Reservoir: 2010

Nehring Report - Colorado River Aquatic Resources Investigation Federal Aid Project F-237R-
18
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GRAND COUNTY PLANNING COMMISSION

July 11, 2012
MEMBERS PRESENT:  Sally Blea Ingrid Karlstrom
Steven DiSciullo Lisa Palmer
Sue Volk Karl Smith
Gary Salberg George Edwards

MEMBERS ABSENT Mike Ritschard

STAFF PRESENT: Lurline Curran Kristen Manguso
Jack DiCola Robert Franek
Lisa Webb Ed Moyer

The July 11, 2012, Grand County Planning Commission meeting was called to order by
Chairman Gary Salberg at 6:13 p.m.

The Planning Commission meeting minutes from the June 13, 2012 meeting were presented.
Lisa Palmer made motion to approve the minutes. Ingrid Karlstom seconded. All members voted
“aye”. Motion was approved.

1041 Permit — 2012 Windy Gap Firming Project

Lurline Underbrink Curran, Grand County Manager, presented the staff review of the request.
The Municipal Subdistrict of the Northern Colorado Water Conservancy District (Subdistrict) is
the owner of the Windy Gap project. The Subdistrict, acting by and through the Windy Gap
Firming Project Water Activity Enterprise, has proposed the Windy Gap Firming Project (2012
WGFP) which would firm up the yield contemplated in the Windy Gap Project. The Subdistrict
has submitted an application for a permit under Grand County Areas and Activities Designated
as Matters of State Interest (1041 permit) for the 2012 WGFP. The Subdistrict has applied for the
Grand County 1041 permit under protest. Applying under protest means that the Subdistrict is
reserving all of its legal arguments as to why they do not need a new permit.

The Subdistrict bases its protest on the County’s issuance of the original Windy Gap Permit
which it feels covers the depletions contemplated as well as mitigates the impacts to Grand
County. Further, the 2012 WGFP does not require any construction or alteration of the current
Windy Gap Project in Grand County.

Listed below are some of the new issues that were not considered in the Original Windy Gap
Project permit:

1. The 2012 WGFP proposes a different operational regime for the Windy Gap water rights
known as prepositioning. Prepositioning was never contemplated or permitted with the original
Windy Gap Project and it changes the timing and magnitude of diversions from those originally
taken into account by Grand County. Prepositioning is a method whereby Colorado Big
Thompson Project (C-BT) water will be delivered through the system to thé preferred alternative
Chimney Hollow Reservoir, a non-federal facility thereby making additional room in Granby
Reservoir. When Windy Gap or 2012 WGFP water is delivered into Granby Reservoir, the C-BT
water in Chimney Hollow would be exchanged for a like amount of Windy Gap water (both
2012 WGFP and Windy Gap) in Granby Reservoir. Prepositioning requires an amendment to the
existing Amendatory Contract (Carriage Contract). The Carriage Contract is a contract issued by
Bureau of Reclamation (Reclamation) to allow Windy Gap water to be transported through the
C-BT project. Prepositioning would allow not only the 2012 WGFP water to be transported but
also allows C-BT water to be stored in a non-federal facility until the substitution is made. The
2012 WGFP will change the impacts to the Colorado River over those being caused by the
Windy Gap Project.

EXHIBIT

5



Grand County Planning Commission

December 14, 2011

2. The amendments to the Carriage Contract are a Major Federal Action under NEPA that
required the Bureau of Reclamation to prepare and Environmental Impact Statement to disclose
the new impacts associated with the 2012 WGFP. In addition, Reclamation must make a
determination that Windy Gap Firming Project is in compliance with Senate Document 80, The
original Windy Gap Agreement, also known as the Azure Agreement and the Windy Gap
Supplement (1980 and 1985 Agreements) are incorporated into the Windy Gap water rights
decrees. The draft Windy Gap Firming Project Intergovernmental Agreement (WGEFP IGA)
which is an attachment to the application amends the 1980 and 1985 Agreements and will be
incorporated into the Windy Gap decrees.

3. The 1980 Grand County 1041 Permit was issued to the Subdistrict for the cities of Estes
Park, Boulder, Longmont, Greeley, and Loveland as well as the Platte River Power Authority
and their projected needs by the year 2000. The 2012 WGFP participants are City and County of
Broomfield, Central Weld County Water District, Town of Erie, City of Evans, City of Fort
Lupton, City of Greeley, City of Lafayette, Little Thompson Water District, City of Longmont,
City of Louisville, City of Loveland, Platte River Power Authority and Town of Superior. The
Subdistrict explains this difference by the fact that participants can sell or lease their respective
shares and that the original Windy Gap Project was never intended to limit the original
participants to the project forever. The additional participants change the demand from the
demand projected in 2000. Grand County’s 1980 Permit was based on the Purpose and Need as
stated in the Environmental Impact Statement which did not discuss the possibility of sale or
lease.

1. The 1980 Azure Agreement and 1985 Supplement. West slope objections to the
Windy Gap water rights led to the 1980 Azure Reservoir and Power Project Agreement (1980
Agreement). The 1980 Agreement was Attachment 1.A. of the Final Environmental Tmpact
Statement (Final EIS) for the existing Windy Gap Project, as well as an attachment to the 1041
permit, and the Windy Gap water right decrees.

The 1980 Agreement was executed by the Subdistrict , Colorado River Water Conservation
District, (River District), Grand County Board of County Commissioners, Northwest Colorado
Council of Governments, Three Lakes Water and Sanitation District, Winter Park Water and
Sanitation District, Middle Park Water Conservancy District, Town of Hot Sulphur Springs,
Town of Granby, Ritschard Cattle Company, Inc. Colorado River Land Corporation, Jacques
Ranch I, Jacques Ranch II, David Mayhoffer, Lloyd A. Palmer, Edna L. Palmer, Ieo Marte,
Eunice Marte, Jessie Joyce Thompson, David Howard Thompson, Joseph McElroy, Isabel
McElroy, John H. McElroy, Mary K. McElroy, John Sheriff, Ida L. Sheriff. H. Grady Culbreath
Richard P. Doucette, Christine O. Doucette, Gene Ritschard, William Henry Thompson, Anita
Lewis Thompson, Stanley Broome.

]

West slope objections centered on the Subdistrict’s failure to prepare a compensation plan as
required by the Water Conservancy District Act. Whenever facilities are constructed by a
conservancy district that diverts water from the Colorado River a compensation plan is required.
Key elements of the 1980 Agreement are:

» Commitment by the Subdistrict to fund the construction of the Azure or a replacement
Reservoir and Power Plant, or if infeasible, fund an alternative project or a cash payment
to the CRWCD.
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Payment of $25,000 to Grand County for salinity studies of the Colorado River.
Payment of $150,000 to the Town of Hot Sulphur Springs for assistance
in improving its water treatment facility and $270,000 for improving its
wastewater treatment facility.

e Payment of $500,000 to plan, construct, and design facilities needed for
ranchers to maintain their diversion structures on the Colorado River.

* Anagreement by the Subdistrict to subordinate its Windy Gap decrees to
all present and future in-basin irrigation, domestic, and municipal uses,
excluding industrial uses, on the Colorado and Fraser rivers and their tributaries above
the Windy Gap Reservoir site.

¢ Anagreement by the Subdistrict to volumetric limits on diversions, which
included a maximum single-year diversion of 90,000 AF/year and a
maximum of 65,000 AF during any consecutive 10-year period. Per the
1985 Supplement to the 1980 Azure Settlement Agreement, these
diversion limitations apply to deliveries through the Adams Tunnel, as
opposed to diversions at Windy Gap Reservoir.

¢ Anagreement by the Subdistrict to bypass flows necessary to meet
senior downstream water rights.

¢ An agreement by the NCWCD to allow Grand County’s use of a rock and
Gravel quarry on their property.

e An agreement by the Subdistrict to cooperate with CDOW and others to

allow public use for recreation at Windy Ga Reservoir.

eement will
the Draft

All parties to the 1980 Agreement, paragraph #35, agreed that “All environmental concerns
among the Parties have been resolved by this Agreement regardless of whether none, all or only
one facility is constructed and operated” The parties further recognized the Windy Gap project
and the Azure Reservoir and Power Plant Project were separate and that if the Azure Project
could not be built for any reason, that an alternative project could be selected. Both Windy Gap
and the alternate to the Azure Project, Wolford Mountain, were constructed.

(Paragraph #35 was deleted and superseded by the 1985 Supplement).

In 1985, under Resolution 1985-3-5, the 1980 Agreement was supplemented to amend and/or
deleted parts of the 1980 agreement (1985 Supplement). The Rock Creek Reservoir was
originally considered as the replacement source for the Azure Power Project. The 1985
Supplement resulted in the construction of the Wolford Mountain Project instead.

The 1985 Supplement had two purposes 1) It provided western Colorado with financial
assistance ($10,000,000) to enable the Colorado River Water Conservation District to construct a
water storage facility in Water Division No. 5 (the Wolford Mountain Project was permitted by
Grand County in 1990 with both a 1041 Permit and Special Use Permit); 2) It remove the
Subdistrict from any obligation under the April 30, 1980 Agreement to construct the Azure
Reservoir and Power Project or alternate facility and removed the restriction on Windy Gap
diversions stated in paragraph 15 of the 1980 Agreement which restricted Windy Gap from
diverting any water from the west slope of Colorado through Windy Gap prior to the initiation of
construction of Azure Reservoir and Power Project or an alternate reservoir agreed to by the
River District. The 1985 Supplement designated the measuring point for diversion as the Adams
Tunnel (previously it was measured at Windy Gap).

2. Volumetric Limitations on Windy Gap Water Rights.
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The 1980 Agreement, paragraph #34, states that the “Subdistrict may divert under its decrees an
amount of water not in excess of 90,000 acre feet in any one year, and not to exceed an average
of 65,000 acre feet per year in any consecutive ten year period. It is anticipated by the parties
that the long term annual yield of water to the Subdistrict will be approximately 54,000 acre
Jeet”.

The Final EIS for the Windy Gap project also states under Purpose and Need that “current and
prospective West Slope water rights and users of Colorado River water would be compensated
Jor loss of an annual average depletion of 54,000 acre-feet of water”. The average annual firm
yield expected of the Windy Gap project was 48,000 AF delivered to the east slope, 3000 AT to
Middle Park Water Conservancy District (Middle Park), and “shrink” charges of 10%. Shrink is
attributable to evaporation and system losses during storage and delivery.

The Record of Decision (ROD) issued by the Reclamation and a Record of Decision Permit
Application No. 6520 issued by the U. S. Army Corp of Engineers (Corps) for the Windy Gap
Project also refers to volumetric limitation.

The ROD ( Paragraph II. A. 2.) states that

“the Windy Gap Project would divert a long term annual average
of about 56,000 acre-feet from the Upper Colorado River Basin
near Granby, Colorado. The diverted water would be pumped firom
the West Slope through Colorado-Big Thompson Project facilities

Section V of the ROD provides in pertinent part:

“The following mitigation measures have been agreed to by the
sub district: (1) about 11,000 acre~feet of the average annual
project yield of 56,000 acre-feet will be committed to maintain
minimum “instream flows; (2) existing and some future water
rights will be protected; (3) disturbed soil and vegetation will be
reclaimed; (4) various commitments by the sub district to West
Slope interests will protect prospective West Slope uses of
Colorado River water; and (5) threatened and endangered fish will
be protected by resolution of the sub district to provide certain
conservation measures”.

The Record of Decision Permit No. 6520 states under paragraph 2. “... and current and
prospective West Slope water rights and users of Colorado River water would be compensated
Jor loss of an annual average depletion of 54,000 acre-feet of water”. The permit goes on to
apply mitigation.

“All practicable means to avoid or minimize environmental harm
Jirom the project have been adopted. As identified in the EIS, the
Jollowing mitigation measures will be incorporated to substantially
reduce impacts associated with the project:

A minimum flow agreement between Northern Colorado Water
Conservancy District and the Division of Wildlife was signed 23
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June 1980. The terms of the agreement will lessen the adverse
impacts of the project on aquatic life.

The pipeline route will be revegetated and vegetation will be
planted around the reservoir to minimize impacts on vegetation.

A plan to mitigate wetlands inundated by the reservoir will be
prepared and coordinated with the Environmental Protection
Agency.

Reservoir operations and architectural controls on structures are
being utilized to lessen the impacts of aesthetics.

Impacts on cultural resources are being mitigated through
controlled surveys and data gathering.

Roads will be permanently and temporarily relocated to reduce
interference with normal traffic flow.

Conservation measures to aid recovery of endangered fishes in the
Colorado River will be accomplished.

p Diversion Proje

e From Windy Gap Diversion Point to the mouth of the Williams Fork River: 90 cfs.
e From the mouth of Williams Fork River to the mouth of Troublesome Creek: 135 cfs.
¢ From the mouth of Troublesome Creek to the mouth of the Blue River: 150 cfs.

¢ Inaddition, once in every three years, if equivalent flushing flows do not otherwise occur
pas the Windy Gap Diversion Point, sub district shall release on call by the Colorado
‘Water conservation Board, on the recommendation of the Division of Wildlife, a total of
450 cfs of water for fifty hours, or its equivalent, during the period of April 1 through
June 30, for flushing flow purposes.

Colorado Water Conservation Board (CWCB) decrees for instream flows in these amounts were
issued under 80CW446, 80CW447 and 80CW448 dated September 24, 1982.

4. The Windy Gap Project 1041 Permit.

The Windy Gap Project was permitted in 1980 by the Grand County Board of County
Commissioners acting as the 1041 Permit Authority by Resolution 1980-6-1. The permit was
reviewed and issued under Chapter 5 of the Grand County1041 Regulations for Municipal and
Industrial Water Projects. Grand County also issued a Special Use Permit for the Windy Gap
Project under Board of Commissioner Resolution 1980-6-4. Grand County’s Zoning Regulations
required a Special Use Permit for reservoirs impounding 100 acre feet or more of water.

The 1041 Permit that was issued by Grand County relied upon the Draft EIS and the 1980
Agreement. The Purpose and Need stated in the Final EIS was “fo supply the municipal and
industrial water needs of the cities of Estes Park, Boulder, Loveland, Longmont, and Greeley;
and Platte River Power Authority. The Project would supply all of the additional municipal and
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industrial water needs of the service area projected for the year 20007, Tt further relied on the
outcome of a Final EIS in substantial accord with the Draft EIS as well as the ROD issued by
Reclamation and Record of Decision Permit issued by the Corps.

Grand County’s 1041 permit allowed the design, construction and operation of the Windy Gap
Project, Reservoir and Pipeline, as proposed and described in the Environmental Impact
Statement. The permit also requires the Subdistrict to comply with all terms and provisions of
Senate Document 80.

The 1041 Permit was amended in 1985 to recognize the 1985 Supplement.

5. Special Use Permit.

The County also issued a Special Use Permit for the project. Recent case law clarifies that the
County does not have jurisdiction to require that the Subdistrict obtain a Special Use Permit for
the 2012 WGFP. See Board of County Commissioners of the County of Boulder vs. Hygiene
Fire Protection District dated December, 2009. This decision says that no County zoning or land
use regulations (other than 1041) apply to special districts or governmental entities. When a
project is proposed to a county by a governmental entity, the C.R.S. § 30-28-110(1)(c) “location
and extent” controls.

6. Other Agreements

In 1988, Grand County entered into a Water Allotment Contract with Middle Park. This
allotment was based on Grand County’s desire to obtain a portion of Middle Parks’ water
demgnated to be stored in Granby Reservoir. The alloiment contract was spec1ﬁcally subJect to

with the Subdistrict and Northern that would address some of these exiting impacts.

The benefits that would be provided as a result of the WGFP IGA are referred to as
“enhancements” and are not intended to mitigate the new impacts caused by the 2012 WGFP.
The Subdistrict has included a copy of the draft WGFP IGA in the application packet. This
WGFP IGA is still in draft form as the Board of County Commissioners has not approved the
WGEFP IGA. If approved, some of the contents may have to be modified depending on the
outcome of the 1041 permit review and hearings, as well as State of Colorado’s finding on the
legality of implementation strategies for some of the offerings.

The WGFP IGA provides enhancements to Grand County and Middle Park as well as certain
assurances to the River District in its mission to protect the Colorado River.

A summary of the negotiated enhancements for the Colorado River in Grand County include:

e An opportunity for Grand County to pump and store water in Granby Reservoir for
release to the environment as directed through the effort termed Learning by Doing. This
effort assesses the stresses on the river systems in Grand County and utilizes the
resources provided by Denver Water in the Colorado Cooperative Agreement as well as
those offered in the WGFP IGA, if executed, to address and minimize existing impacts.
Most of the current stresses to the river occur in the late summer and early fall, typically
when Windy Gap or the proposed 2012 WGFP would not be pumping. The proposed
WGFP IGA provides water for Grand County under three scenarios.

a. Transfer Water. Middle Park calls for water for its contractees at the beginning of
the pumping season. Any water not released for Middle Park at the end of the season
reverts back to the Subdistrict and is transported to the east slope. Under the WGFP IGA,
the water that Middle Park does not use at the end of the season is transferred to Grand
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[" 3 County to be released to the environment or stored for the next season in space provided
’ in Granby Reservoir. Grand Couanty is provided with 4500 AF of storage space and
Middle Park 3000 AF for a total of 7500 AF, which can be shared between the two
entities. If the Subdistrict is issued all of the necessary permits for construction of
Chimney Hollow Reservoir and accepts the permits, the transfer water will be available
to Grand County on a shared basis until Chimney Hollow is constructed.

b. Variable Water. Grand County would have an opportunity to pump water on
completion of WGFP. Grand County would receive 3.8% of the 2012 WGFP pumping
after the project pumps 15,000 AF up to a net credited storage of 1500 AF. If the 2012
WGFP participants stop pumping prior to the time Grand County has received 1500 AF
and the rights are still in priority, Grand County can elect to continue pumpmg to attain
the 1500 AF if there is storage available.

c. Year End Pumping, After the 2012 WGFP ceases to pump, Grand County can
elect to continue pumping Windy Gap water constrained only by the carryover storage
available.

o The WGFP IGA firms water for Middle Park Water Conservancy District and describes
how that firm water will be delivered to Middle Park.

e Public access and protectmn of open space. J. asper Water nghts w111 be abandoned There

e Grand Lake Clarity Agreement

s Appraisal Study now know as Alternates Development Report

e Processed Materials Agreement

e Windy Gap Decree

o Grand County RICD Stipulation

e Learning by Doing Cooperative Effort

‘ e Green Mountain Reservoir Administration

j e Contracts for Delivery of Water to Grand Valley

e QGuidelines for Meadow Pumpers Fund

o Guidelines for Measuring Devices Fund

e Form of Easement for Access for Telemetry

e Agreement Among Middle Park, Grand County and River District on Operating and
Administering Water Apportionments and Carryover Balances

e Amendatory Contract (Carriage Contract)

¢ Side letter from Subdistrict to River District re: no opposition to use of WG water for
uses incidental to irrigation such as fish screen, fish ladder, etc.

N e DESCRIPTION OF THE PROPOSED 2012 WINDY GAP FIRMING PROJECT
(] APPLICATION
The Subdistrict has requested that the original Windy Gap 1041 Permit remain in effect with no
changes as a vested right regardless of the outcome of the 2012 WGFP 1041 permit, however it
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also states that if the 2012 WGFP Permit conflicts with 1980 Windy Gap Permit, the 2012
WGEP provisions will control. This request raises legal issues that will be evaluated during the
course of permit hearings. The County Attorney will consider and respond to the relationship
between the two permits and advise the Permit Authority.

The Subdistrict acting by and through the Windy Gap Firming Project Water Activity Enterprise,
has applied for a permit utilizing Grand County’s regulations of Areas and Activities Designated
as Matters of State Interest (1041) for the 2012 WGFP. The 2012 WGFP proposes to firm 30,000
AF with the construction of a 90,000 AF. Chimney Hollow Reservoir, which is the preferred
alternative identified in the Final EIS for the project. The Final EIS for the 2012 WGFP
identifies the relationship with the original Windy Gap EIS and the 2012 WGFP EIS in section
1.42.2 on page 1-7. This section states:

The proposed Firming Project would not exceed the average annual diversion of
56,000 AF evaluated in the 1981 EIS and ROD or any other diversion-related
limitations or water rights.

The Windy Gap Project has not met the firm yield expectation of the Subdistrict nor the original
participants. Because Windy Gap must rely on space in Granby Reservoir and delivery capability
of the C-BT Project through the Adams Tunnel, there has been many times when delivery and
space available for Windy Gap water was not possible, especially in wet years. The original
‘Windy Gap Project was estimated to delivery about 48,000 AF of firm yield followin,

(
o the Final for the

To address the Windy Gap Project’s problems, the 2012 WGEP contemplates constru
Chimney Hollow Reservoir in Larimer County and “prepositioning” which was not part of the
original project.

The WGFP IGA, if approved, “allows for the construction of a 90,000 AF Chimney Hollow
Reservoir or any reservoir or reservoirs on the East Slope that are constructed as an alternative or
in addition to the reservoir identified in the Final Environmental Impact Statement (Alternative
Reservoir) provided that the cumulative active storage capacity of Chimney Hollow Reservoir
and any Alternative Reservoirs does not exceed 90,000 acre feet as long as the environmental
footprint in Grand County is not affected.

The WGFP Final EIS proposes mitigation for impacts of the 2012 WGFP that were identified in
the EIS process. Comments submitted to the Corps and the Reclamation on the 2012 WGFP
DEIS and Final EIS question whether the proposed mitigation is adequate to address the new
impacts to the Colorado River, Grand Lake, and Willow Creek. The County received copies of
those concerns. They are part of the record of this proceeding and will be introduced at the
public hearing.

The Subdistrict submitted a Wildlife Mitigation and Enhancement Plan to the Colorado Wildlife
Commission that proposed substantially the same mitigation that was proposed in the WGFP
Final EIS. The Commission approved this mitigation plan as submitted by the Subdistrict. The
2012 WGFP application to Grand County does not propose any additional mitigation to satisfy
Grand County 1041 criteria.
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The Subdistrict also submitted an enhancement plan to the Wildlife Commission which includes
money from the Subdistrict and Denver Water to address stream restoration in the Colorado
River. No specific restoration projects have been proposed at this time. The Subdistrict may
demonstrate at the hearing that the proposed WGFP IGA and/or the Enhancement Plan will
benefit the aquatic environment in a way that addresses some of the County 1041 criteria.

DISCUSSION OF COMPLIANCE OF GRAND COUNTY’S REGULATIONS FOR
AREAS AND ACTIVITIES DEEMED AS MATTERS OF STATE INTEREST
According to Grand County’s Regulations for Areas and Activities Deemed as Matters of State
Interest, Chapter 5, Municipal and Industrial Water Projects, section 5-103 Definitions:
“Municipal and industrial water project” means a system and all integrated
components thereof through which a municipality or industry derives its water
supply from either surface or subsurface sources. This includes a system and all
integrated components thereof through which a municipality or industry derives
water exchanged or traded for water it uses for its own needs”.
The source development area for the project means, “that geographic area or
region wholly or partially within this County which will be developed or altered
in connection with the development of a municipal or industrial water project as
these terms are defined in §5-102(3).
$5-102(3) is in the Purpose and Intent for the project, and reads as follows:
“Insure that municipal and industrial water projects are developed in such a
manner so as not to pollute rivers, streams, lakes, reservoirs, ponds and aquifer

the applic
received. .

(3) The Permit Authority conducting a hearing pursuant to this section shall state, in writing,
reasons for its decision and its findings and conclusions.

(4) The Permit Authority shall reach a decision on a permit application within one hundred
twenty (120) days after the completion of the permit hearing, or the permit shall be
deemed approved.

Review of the EIS for the 2012 WGFP, associated information, studies and permits included in
the application packet and other pertinent information, along with public testimony will
determine if the source development area will be adequately protected given the additional
diversions and method of storage and transfer contemplated.

5-306 Approval of Permit Application. A permit application for development of a municipal
or industrial water project shall be approved if the proposed development complies with the
following criteria (County criteria is in bold type):

(a) The need for the proposed water project can be substantiated.

The application substantiates the need for the project at pages 8-14, and 53 of the application.
A new need that is not defined in the Purpose and Need but is disclosed on page 19 of the
application causes concern.

New industrial uses such as “fracking” for water on the front range can expand without

limitation thereby increasing the likelihood of future diversions from Grand County. The draft
WGFP IGA (IV. ]. 2.) attempts to address this concern by stating that Grand County “will not
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allow Subdistrict or the WGFP Enterprise, without prior express written consent of Grand
County and the Colorado River Water Conservation District to acquire any existing water rights
in Grand County, construct additional water supply facilities in Grand County, appropriate new
water rights in Grand County, or appropriate any new water rights in Water Division No. 5 that
will result in depletions of water from Grand County”.

RECOMMENDATION: This criterion 5-306(a) appears to be satisfied.
(b)  Assurances of compatibility of the proposed water project with federal, state,
regional and county planning policies regarding land use and water resources.

1. Identified Plans. The application lists the applicable plans, permits, and approvals at
page 53 of the application:

Clean Water Act 404 permit

CDPHE 401 certification

Fish and Wildlife Mitigation Plan, C. R. 8. § 37-6-122.2
Water Conservancy Act, C.R.S. § 37-45-101 et seq.
Clean Water Act 208 Plan INWCCOG 208 Plan)

Grand County 1041 Permit

Grand County Stream Management Plan.

The, proposed WGFP IGA is intended to satisfy section 37-45-118(1)(b)(II).of the Water

Grand County Master Plan. Grand County Master Plan was last updated in 2011. This
plan had broad community input and support. The Plan contains seven elements which are
considered the core of the plan. Those elements include Natural Resources; Land Use — Growth
and Development, Development: the Build Environment; Community and Public Facilities;
Transportation; Economic Base; and Administration & Process. Each section contains a number
of subsections. Grand County’s 1041 process incorporates these Master Plan provisions into the
permit process through reference to plans in 5-306b. Sections of the Master Plan relevant to this
application are Natural Resources, Land Use-Growth and Development, Community and Public
Facilities, and Economic Base.

Natural Resources

Natural Resources include several subsections, but those under which this application will be
reviewed are wildlife, wetlands, and water resources, and visual resources:

Wildlife: The quality, integrity and interconnected nature of critical wildlife habitat in
Grand County should be preserved and protected. In order to accomplish this goal,
there has to be recognition of the economic, recreational, environmental and cultural
importance of hunting, fishing, and wildlife watching in Grand County, and the
minimization of impacts to critical wildlife habitat and/or corridors.

The 2012 WGFP application, and the WGFP IGA and closing documents, contain
elements that would address these requirements are the stream restoration and
temperature requirement in the Fish and Wildlife Mitigation Plan. Participation in the
Learning by Doing sustain this effort for the future.
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Wetlands: Provide for the long-term protection of wetland functions and values.

The 2012 WGFP application addresses wetlands, but does not address long term
protection as could be associated with the stream depletions. There will be conditions
recommended to address this goal under criterion (f).

Water Resources: The long term protection of water resources and water quality in
Grand County is the goal.

This section includes working with entities and other parties to maximize water levels in
the Colorado River and, other water bodies while exploring the feasibility of in-stream
flows for environmental and recreational purposes, maintaining optimum flows in
streams and rivers, working to retain and protect existing water rights for use in Grand
County, and supporting projects that restore stream channels and natural conditions, and
improve fish and wildlife habitat.

These goals could be met by the additional water to Grand County provided in the
proposed WGFP IGA and through the endangered fish releases from Granby Reservoir.
Also, protection of water rights in Grand County from future transbasin diversion by the
Subdistrict and Northern, and restoration of stream channels through the approved State

Land Use, Growth and Development include several subsections, but those under which this
application will be reviewed are Pattern of Development, Rural and Open Land Pattern:

Generally under all of the subsections mentioned, Grand County’s goal is to direct
development so as to preserve economic success by striking a balance between quality
of life, preservation of the environment and the County’s rural character.

The 2012 WGFP application and WGFP IGA with associated documents will require that
future development of lands held by the Subdistrict would proceed under the Rural Land
Use Process. The WGFP IGA provides water for the environment, restoration
opportunities through the Fish and Wildlife Mitigation Plan, and lake level preservation.
Through Learning by Doing, the Subdistrict and Northern participate in ongoing efforts
to maintain the environment.

Community and Public Facilities

Community and Public Facilities include several subsections, but the one associated with this
application is Recreation Facilities:

Recreation Facilities: Develop recreational resources within the county to meet the
needs of all age and interest groups.

The WGFP IGA and associated documents requires the Subdistrict and Northern to
remove their objections to the Recreational Instream Channel Diversion that Grand
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County is pursuing. Additional water released for the endangered fish as well as Grand
County environmental water will help preserve existing recreational resources.

Economic Base

Economic Base includes numerous subsections, but those appropriate to this review are
Recreation & Tourism Based Industry and Natural Resource Based Industry.

Recreation and Tourism Based Industry: Encouragement and support of year-round
recreation while making effort to retain Grand County’s unique rural, western and scenic
character that is so appealing to tourists.

The 2012 WGFP IGA and closing documents will help support the year-round recreation
by providing water resources, a process for improving clarity in Grand Lake and
protection of the rural, western and scenic character by committing to development of it
properties under the Rural Land Use Plan.

The WGFP IGA also provides that the Subdistrict will arrange with Northern to allow for
public access along Willow Creek, and the designated area is to be managed by the
Colorado Parks and Wildlife or other agency approved by Northern. However, the public
access could be revoked if Northern were to sell its property. If this provision is to be
considered to help address the requirements of the Master Plan, then the Subdistrict must
ide a plan fo i d replace the¥alue of the pu

Compliance with the Grand County Master Plan could be satisfied with the following conditions:

1. The WGFP IGA and closing documents are executed and made a part of any permit
issued by the County.

2. The Subdistrict provide a plan for how public access will be compensated if the public
access provided in the WGFP IGA were to be revoked due to the sale of the property by
Northern.

Senate Document 80. The 2012 WGFP must comply with Senate Document 80. This is
also a requirement of the WGFP IGA. The requirement to comply with Senate Document 80
also applies to the on-going operations of the C-BT.

Grand Lake is Colorado’s largest natural lake and was conscripted into the C-BT Project as a
conduit for water. Senate Document 80 provided assurances from the C-BT Project to both the
East and West Slope. There are five primary purposes stated in Senate Document 80 under which

the project must be operated. Those five purposes are:
To preserve the vested and future rights in irrigation.
To preserve the fishing and recreational facilities and the scenic

attractions of Grand Lake, the Colorado River, and Rocky
Mountain National Park.
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To preserve the present surfuce elevations of the water in Grand
Lake and tfo prevent a variation in these elevations greater than
their normal fluctuation.

To so conserve and make use of these waters for irrigation, power,
industrial development, and other purposes, as to create the
greatest benefit.

To maintain conditions of river flow for the benefit of domestic and
sanitary uses of this water.

2012 WGFP compliance with Senate Document 80 is covered in detail in Section 5-
306(d), below.

Bureau of Land Management Resource Management Plan. The 2012 WGFP was
considered to be included in the Wild and Scenic portion of the BLM Resource Management
Plan and has been agreed to by all parties participating. Northern will make a contribution to this
effort as described in the WGFP IGA.

Arapahoe National Recreation Area Policies (ANRA) — The ANRA was created in

1978:

inspirational

ic, pastoral,

scenic, natural, historic and pastoral values; utilize and dispose of
natural resources that will not impair the purposes for the
recreation area; and manage for water quality.

The Secretary shall develop an overall management plan for the
ANRA.

Compliance with the ANRA policies could be met with the provisions provided WGFP IGA and
closing documents. If the U. S. Forest Service requires additional mitigation, these measures will
be included in any permit issued by Grand County.

Amendatory Contract with the Bureau of Reclamation. The 2012 WGFP will require
an amendment or new contract for the operation contemplated.

Additional Reviews:

There are several review agencies that are allowed to comment on this project. They include
Northwest Colorado Council of Governments (NWCCOG) with regard to the 208 Water Quality
Plan, Colorado Department of Public Health and Environment, and Colorado Parks and Wildlife.
The comments by these agencies are due July 12, 2012, so will not be included in the Planning
Commission Review of the 2012 WGFP, but will be made part of the review before the
Permitting Authority.

RECOMMENDATION: This criterion would be satisfied if the following conditions are met:
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1. The 2012 WGFP project requires federal and state approvals and cannot go forward
without them. Consequently if the County issues a 1041 permit for the project, all the
terms and conditions on those permits and approvals will become County conditions, and
any permit issued by the County will not become effective until all those permits are
issued and Grand County is provided copies of same.

2. The County recognizes that Grand Lake water quality is already a problem, however
evidence on the record indicates that additional pumping by the 2012 WGFP is likely to
exacerbate the issue. This condition is likely to be satisfied if the proposed WGFP IGA
and all other documents and agreements associated with the WGFP IGA are executed,
and the 2012 WGEFP project is operated in compliance with that WGFP IGA and related
documents, permits, and approvals at all times.

3. The WGFP IGA and closing documents are executed and made a part of any permit

issued by the County.

4., The Subdistrict provide a plan for how public access will be compensated if the public
access provided in the WGFP IGA were to be revoked due to the sale of the property by
Northern.

5. If the U. S. Forest Service requires additional mitigation or information to comply with

cies of th t mitigation or informati me

Fracking water is typically injected into the ground and not reused or recycled.

Efficient use of water also is discussed in the Final EIS as well as specific mitigation required to
guarantee efficient use is detailed in Table 3-164 (1b) of the Final EIS. One of the mitigation
measures stated is the need for all project participants to have conservation plans prior to the
delivery of water.

According to the 1041 application (at pg 18)

“ nine of the participants, Broomfield (City and County), Erie,
Greeley, Evans, Fort Lupton, Central Weld, Lafayette, Little
Thompson Water District, and Longmont have approved Colorado
Water Conservation Board (CWCB) conservation plans since the
passage of the Water Conservation Act of 2004 (Colorado House
Bill 04-13635). Louisville anticipates completing its plan in 2012.
Platte River is an industrial water user not covered by HB 04-
1365, but implements measures for efficient use and reuses its
water supply to extinction. As a component of the Water
Conservation Act, project participants would update their
conservation plans approximately every seven years”.

The application states, at pg 18, that the Subdistrict is a raw water provider and cannot enforce
water conservation through its allotment contracts, but the mitigation in the EIS does not
recognize that distinction. In order to meet the mitigation required, the Subdistrict will be need to
verify that not only does every participant comply with the conservation plan requirement of the
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EIS as well as the Water Conservation Act, as currently in effect or which may be amended in
the future, but also that each project participant updates their plans approximately every seven
years. The Subdistrict may have to amend its allotment contracts to comply with law and
mitigation requirements.

The Subdistrict has stated that according to its policies, the project participants are allowed to
sell or lease their shares (units). Because of the mitigation requirement for conservation as well
as compliance with the Water Conservation Act, no sale or lease of participant shares to other
municipalities will be allowed unless the new owner or lessee has a valid conservation plan in
place and updates every seven (7) years as required.

The current participants own 440 of the 480 shares (units). The remainder is owned by the some
of the original Windy Gap Participants or other entities that have since purchased them. The City
of Boulder and the Town of Estes Park collectively own 40 Windy Gap shares (units). These two
Windy Gap participants currently have other sources of water supply and/or storage for Windy
Gap water.

According to the EIS, (pg 1-3) delivery of 40 shares of water will be similar to current operation
and may increase over time as demand grows. The EIS states “the amount of water delivered to
these entities will not be expanded or diminished by WGFP”.

The WGFP IGA rea;fﬁrms the 1980 and 1985 Agreements as they relate to volumetric limits and

There is no construction within Grand County so there will be no effect on storm water and
sanitation systems or pollution of aquifer recharge systems.

RECOMMENDATION: This criterion would be satisfied if the following conditions are met:

1. Subdistrict shall provide the County with documentation of conservation plans for all
municipal project participants prior to delivery of water through the 2012 WGFP, and that
participants are complying with the Water Conservation Act with regard to updating the
conservation plans every seven years.

2. Subdistrict shall provide written notice to the County when shares of the 2012 WGFP are
sold or leased and verification that the new owner or lessee has complied with conservation
requirements.

3. Within 30 days of acceptance of an approved 1041 permit, the Subdistrict shall provide
the County with written documentation of how use of water for fracking satisfies this criterion.

4, Any permit issued by Grand County is subject to the volumetric limits of the WGFP IGA
and the requirements of the 1980 Agreement or 1985 Supplement that may remain in effect if not
changed by the WGFP IGA.

(d)  Provisions to insure the proposed water project will not contaminate surface water
resources.
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The application, at p. 55, states that the 2012 WGFP water will not contaminate surface water
resources as it will be transported through existing facilities. The County disagrees with this
statement because the transport of water through the C-BT system will exacerbate the water
quality in the Three Lakes (Granby Reservoir, Shadow Mountain Reservoir and Grand Lake) by
increasing introductions of lower quality water from Windy Gap into Granby Reservoir, and
increased diversions of particulate-laden water through Shadow Mountain Reservoir and Grand
Lake. Although the Subdistrict has proposed mitigation of nutrient loading, no mitigation is
proposed for the non-algal particulates.

The clarity in Grand Lake has been an issue since the C-BT Project began pumping. The
first documented concern was in 1952 from the City of Loveland to the Bureau of
Reclamation complaining about algae in its water supply after the Farr Pumping Plant
began to transport water into the C-BT. Reporting on water quality from both east and
west slopes continued intermittently until the late 1990°s when a group of citizens around
Grand Lake worked to heighten awareness and sought Grand County’s support to rectify
the loss of Grand Lake’s scenic attraction as protected in Senate Document 80. For the
last decade, there has been a concerted effort to bring the clarity in Grand Lake back to its
pre-C-BT project clarity of 9 meters.

In 2006, Northern Water, Grand County, and several other entities began participation in
the Nutrient Study for the Three Lakes System (Grand Lake, Shadow Mountain and

as evidenced by stop-pump trials, water quality monitoring, and photographic records.
Two two-week stop pump trials (2008 and 2009), as well as a seven-week stop pump in
2011 made possible by extremely high runoff and full storage all resulted in improved
clarity: the 2011 “gift of nature” resulted in the best clarity in Grand Lake since the C-BT
became operational.

Recent studies have identified non-algal particulate matter as being considerably more
important to clarity as nutrient loading. The source of the non-algal organic particulates is
currently under investigation.

The Subdistrict is proposing that reductions in nutrient loading will come from a combination of
wastewater treatment improvements to reduce point source nutrient loading above Windy Gap as
well as land use changes that would reduce non-point source nutrient loading. Wastewater
treatment plants above Windy Gap were evaluated to determine which, if any, treatment plants,
would be capable of achieving the level of nutrient loading reduction required to meet the 1:1
(nutrient neutral) standard applied in the Final EIS. The Fraser Valley Consolidated Plant is the
only one capable of meeting a portion of the reduction necessary. By financing improvements to
the Fraser Valley Consolidated Plant, it is expected that 822 kg/year of Nitrogen and 774 kg/year
of Phosphorus will be removed. The cost of the plant improvements is estimated to be $3.3M
with increased annual operating costs ranging from $120,000 to $230,000/year.

Part of the non-point source reduction proposed by the Subdistrict will come from two ranches in

the Willow Creek drainage above Windy Gap. The 265 acre E-Diamond H Ranch is currently
irrigated and periodically fertilized. To reduce nutrient discharges from run-off, the ranch will no
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longer be irrigated or fertilized. It is estimated that this will reduce total nitrogen loading by 685
kg/year and total phosphorus by 117 kg/year. C Lazy U Ranch would implement best
management practices on 300 acres by a reduction in chemical fertilizer application, use of
vegetated buffer strips adjacent to Willow Creek and stream bank restoration to reduce erosion.
This action is estimated to produce a reduction of total nitrogen loading of 1,836 kg/year and 237
kg/year of total phosphorus loading.

Even with these actions, the Subdistrict notes that the total nitrogen loading must be reduced by
another 2,785 kg/year to be nutrient-neutral. The Subdistrict is proposing that the additional
reduction in total nitrogen loading will be met prior to construction of the 2012 WGFP in
cooperation with Reclamation and Corps of Engineers. Grand County must be provided with
documentation of how the Subdistrict intends to meet the additional reductions in nitrogen.

According to the Final EIS (Table ES-6, p. ES16), and the application { p. 24 and 25) manganese
and chlorophyll-o are predicted to increase, and dissolved oxygen (DO) would decrease in the
entire Three Lakes System. The lower DO levels would contribute to continued exceedance of

- manganese standard in the Three Lakes. Secchi disk depth would decrease in Grand Lake.

In addition to increasing nutrients, a report titled 2010 Water Quality Report Flowing Sites
prepared by Northern identifies higher conductivity and total organic carbon in flows pumped
from Windy Gap, meaning that dissolved constituents in additional pumped flows are likely to
increase under the 2012 WGFP. A report titled Factors Controlling Transparency in Grand

L akeCo N

substantially moved

, in which case 2012
WGFP would have no additional effect (at pg 30 of the application). These statements are not
supported by the conclusions in Operational and Water Quality Summary Report for Grand Lake
and Shadow Mouniain Reservoir: 2010 prepared for Northern, Reclamation, and Grand County,
which shows that turbidity is highest in Grand Lake at high rates of reverse flow through Shadow
Mountain Connecting Channel, and that many of the native inflows to the Three Lakes are
pristine even in high flow conditions.

The Subdistrict has identified other ongoing processes related to Grand Lake water clarity on
page 29 of the application:

Reclamation, Grand County, and Northern Water have entered into
a separate MOU to finance and begin an Appraisal Study, the first
step in Reclamation’s Planning Process (Reclamation has since
determined that the Planning Process is not the appropriate avenue
in which to contemplate corrections to the C-BT Project, and this
report has been retitled the Preliminary Alternatives Formulation
Report);

Grand County, Reclamation, and Northern Water are continuing to
move ahead with Reclamation’s process by participating in a
Contributed Funds Act Agreement for executing a C-BT West
Slope Collection System Technical Review of Alternatives
Analysis and Plan of Study; and
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Grand County and Northern Water have agreed to enter into the
Memorandum of Understanding, known as the Grand Lake Clarity
project.

The C-BT Project is a Reclamation Project and it is imperative to solicit
its cooperation in addressing the Grand Lake clarity issue. The
Memorandum of Understanding known as the Grand Lake Clarity project
must also gain the approval of the Reclamation, and the draft agreed to by
Grand County and Northern has been sent to Reclamation, hopefully for
approval and execution.

The application, at pg 55, states that “Although not specifically related to the WGFP, Northern
Water and Grand County have agreed fo enter into an agreement with Reclamation (Grand Lake
Clarity MOU) to identify causes and potential solutions to Grand Lake clarity issues”. Grand
County does not agree that clarity is not related to the 2012 WGEFP because the FINAL EIS
discloses that Secchi disk depth will be reduced.

RECOMMENDATION: This criterion 5-306(d) would be satisfied if the following conditions
are met:

1. The 1041 permlt 1f 1ssued will not be effective until the Clarity Project MOU and the C-
BT

ap : i i ( i 1 s but no later thari thi

4. submit a robust monitoring plan to assure that nutrient loas
the 2012 WGFP for total nitrogen and total phosphorus are adequately reduced to meet the 1:1
level; that manganese, mercury, and chlorophyll a do not increase; that DO does not decrease;
and that Secchi disk depth does not decrease in Grand Lake. The monitoring plan shall include a
schedule for monitoring and reporting. Grand County must be included in all reporting. The
project must be operated in compliance with the Nutrient Reduction Plan and monitoring plan.

(e) The proposed water project is capable of providing water pursuant to
standards of the Colorado Department of Health.

The application, at pg 55, states that the 2012 WGFP provides raw water to a number of
municipal users. The water will be treated by those end users as required by Colorado
law.

RECOMMENDATION: This criterion appears to be satisfied.

® The proposed diversion of water from the source development area will not decrease
the quality of peripheral or downstream surface and subsurface water resources in the
source development area below that designated by the Colorado Water Quality Control
Division on January 15, 1974 and effective June 19, 1974 or below stricter standards
subsequently adopted.

Granby Reservoir is currently on the State of Colorado’s 303(d) list for impaired waters due

mercury. This likely occurs from atmosphMr. Wilkinson deposition from coal fired power
plants. The application, at pg 55, states that the 2012 WGFP does not affect this impairment. As
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with manganese (p. 25 app.), lower dissolved oxygen (DO) levels would contribute to continued
exceedance of the mercury standard in Granby Reservoir.

Sections of the Colorado River are also on the Colorado Water Quality Control Commission
303(d) list for existing temperature exceedances. In Grand County this includes the mainstem
from Granby Reservoir to the where the Colorado River leaves Grand County (this exceedance
extends to the Roaring Fork River). Exceedances are especially critical in the reach from Windy
Gap to the Williams Fork where chronic and acute temperature standards are being exceeded
especially during the summer months.

The 2012 WGEFP is predicted to exacerbate these exceedances of temperature standards. The
federal Clean Water Act prohibits a permitted project from causing or contributing to the
violation of a water quality standard. Mitigation for the impacts of the WGFP on temperature
has been proposed in the Fish and Wildlife Mitigation Plan approved by the Colorado Wildlife
Commission. The Army Corps of Engineers may add additional requirements or adopt the
mitigation proposed in the State plan.

According to the State Fish and Wildlife Mitigation Plan, the Subdistrict, working with Denver
Water, will install, operate and maintain two continuous real time monitoring stations on the
Colorado River, one at Windy Gap gage and one upstream of the confluence of the Williams
Fork River. The Fish and Wildlife Mitigation Plan provides that the Subdistrict will implement
the following mitigation for temperature:

At such times as the Weelly Average Temperature (WAT) exceeds the MWAT Chronic
Threshold, the Subdistrict will reduce or curtail WGFP pumping at the Windy Gap
diversion to the extent necessary to maintain temperatures within the MWAT Threshold.
Reduced pumping may not be sufficient to maintain temperatures below the threshold.

The Fish and Wildlife Mitigation Plan defines “WGFP pumping” as “pumping that occurs at
such times as the Northern Colorado Water Conservancy District determines, based on its most
probable forecasts of inflows to Lake Granby, that a spill of water from Lake Granby is
reasonably foreseeable. ” All other pumping will be considered to be for the original Windy Gap
Project.

Nonetheless, no project can cause or contribute to a violation of a water quality standard.

‘What this limitation means is that the Subdistrict will not reduce or curtail exceedances of the
MWAT unless 2012 WGFP is pumping, and whether WGFP is pumping will be based on
whether Northern forecasts that a spill is probable from Lake Granby. However, as stated above,
no project can cause or contribute to a violation of water quality standards. Therefore, any
violation of this standard, whether 2012 WGFP or original Windy Gap project is operating,
pumping must be curtailed to not exceed the temperature standards.

Mitigation for DM Acute Threshold Exceedances - The Fish and Wildlife Mitigation Plan
proposes that:

“At such times as the Daily Maximum temperature is within 1°C of the DM Acute
Threshold, the Subdistrict will reduce or curtail pumping for the original Windy Gap
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Project or the WGFP at the Windy Gap diversion to the extent necessary to maintain
temperatures within the DM Threshold. “Reduced pumping may not be sufficient to
maintain temperatures below the threshold. In the future, the 1 degree buffer may be
altered, based on experience, to maintain compliance with the DM Threshold.”

According to the Fish and Wildlife Mitigation Plan, the temperature mitigation measures will be
suspended when there is “no material causal relationship between Windy Gap Project or Windy
Gap Firming Project operations and any exceedance of the MWAT Chronic threshold or DM
Acute threshold at the monitoring stations identified above.”

The Plan defines a “material cansal relationship” as “either an actual measureable impact on
temperature using readily available monitoring technology or a modeled impact on temperature

that is not deminimus and is based on a computer model or studies accepted “by the Colorado
Division of Wildlife.”

This limitation is problematic because it leaves it up to the Division of Wildlife (now Parks and
Wildlife) to make a judgment on impacts to water temperature. The proper entity for approving
of such a model should be the Water Quality Control Commission. The Management Committee
to the Stream Management Plan also should be consulted.

Other than the proposed mitigation, other actions could have a positive effect on temperature in

fish, Grand County, through Learning by Doing, could call for the water for environmental
purposes. When the water arrives at the confluence of the Blue River, it would be booked back
into Green Mountain Reservoir for reiease at such time as the U. S. Fish and Wildlife Service
call for the water.

Secondly, Grand County, through the proposed WGEFP IGA, could have up to 4500 AF of water
stored in Granby Reservoir to be used for the environment. This amount of stored water could be
increased by sharing the 3000 AF of storage space with Middle Park. Again, through Learning
by Doing, this water could be released to offset temperature exceedances.

RECOMMENDATION: This criterion would be satisfied if the following conditions are met:

1. Installation and maintenance of real time temperature gauges. The Fish and Wildlife
Mitigation Plan requires the installation of real time temperature gauges below Windy
Gap Reservoir and above the confluence of the Colorado and Williams Fork. This
installation will also be a condition to any permit issued by Grand County, but in
addition, the Subdistrict must verify every spring, before the beginning of pumping, that
these gauges are in good working order, that they remain so during each annual pumping
season, and that they are replaced or repaired when necessary and timely to their need in
reporting temperature.

2. Grand County feels the bypass study should begin immediately and that if proven
beneficial, the alteration within the Windy Gap Reservoir should commence upon
acceptance by the Subdistrict of the 1041 permit so as to address ongoing conditions
below Windy Gap.
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3. Curtailment of Pumping in the Event of Threshold Exceedances. In addition to the
proposed temperature mitigation in the Fish and Wildlife Mitigation Plan and other terms
and conditions to address temperature that may be imposed as part of the 401
Certification or federal approvals for the WGFP, the Subdistrict shall reduce or curtail
pumping at the Windy Gap Diversion if the MWAT Threshold is exceeded after July 15"
of any year as long as WGFP is pumping during that time period. If the MWAT is
exdeeded, the Subdistrict shall immediately notify the County, and the County and the
Subdistrict will determine whether WGFP is pumping. Temperature mitigation may be
suspended when there is no material causal relationship between Windy Gap Project or
Windy Gap Firming Project operations. The determination of a causal relationship shall
be based upon a model approved by the Colorado Parks and Wildlife, Grand County, and
the Water Quality Control Division.

4. The delivery of 10825 endangered fish water from Granby Reservoir must be approved.

(® The proposed development and the potential diversions of water from the source
development area will not significantly deteriorate aquatic habitats, marshlands and
wetlands, groundwater recharge areas, steeply sloping or unstable terrain, forests and
woodlands, critical wildlife habitat, big game migratory routes, calving grounds, migratory
ponds, nesting areas and the habitats of rare and endangered species, public outdoor
recreational areas, and unique areas of geologic, historic or archaeological importance.

environment and to be used through Learning by Doing as well as the 10825 endangered fish
water. However there is no way to know if these enhancements and improvements will actually
address the loss of aquatic habitat and no mitigation has been proposed.

The Nehring Report, Colorado River Aquatic Resources Investigation Federal Aid Project F-
237R-18 identifies a relationship between hydrologic modifications and macro invertebrates and
concludes that the 2012 WGFP and Denver’s Moffat Firming Project combined are likely to
exacerbate these problems.

The additional water from the WGFP IGA along with the 10825 endangered fish water could
help maintain the riparian habitat when coupled with the downstream restoration proposed by the
Fish and Wildlife Mitigation Plan.

The Fish and Wildlife Mitigation Plan requires an increase in flushing flows from 450 c.fs. for
50 hours, 1 out of 3 years, to 600 c.f.s., if at any time in the previous two years the flows have
not exceeded 600 c.f.s for 50 hours. However it carries the caveat that storage in the Subdistrict’s
Chimney Hollow and Granby Reservoirs must exceed 60,000 AF. on April 1% and then the
Subdistrict will cease pumping for 50 consecutive hours to enhance peak flows below Windy
Gap.

Previous to the Windy Gap project, the median flushing flows May through June were 1145 and

1795 c.fs. respectively according to Grand County’s Stream Management Plan (SMP) (p. CR4-
7). The SMP recommends a minimum flow of 600 c.f.s. every other year, and this flow would

Page 21 of 33



Grand County Planning Commission

December 14, 2011

only move spawning gravel and not larger cobble needed to maintain stream health. Channel
maintenance flows are unknown and there is conflicting data around this issue.

Grand County has requested Reclamation, in the decision for the Carriage Contract for the 2012
WGEFP, to apply a shrink lesser than 10% to water stored on the western slope in the C-BT
Project and not transported through the system to the east slope. The Subdistrict has requested
the same. If this is granted, the Subdistrict will gain water to the project.

If the Subdistrict were to “bank” this additional water for a five year period, and in the 6™ year
provide a flushing flow of 1145 c.f.s. for 72 hours, it would not lose yield anticipated with this
project. For example, 5% instead of 10% of 56,000 AF annual yield results in 2800 AF average
annual or 1400 c.f.s. In five years, depending on conditions, this could more than provide the
1145 c.f.s. for 72 hours plus not interfere with the County’s possible year-end pumping. This
would not be tied to reservoir levels as the release could be planned for in a five year period.

In the proposed WGFP 1GA, the Subdistrict has offered $250,000 to study a bypass/through of
Windy Gap Reservoir when not pumping. The intent of this study is to determine if re-
establishing a natural channel through the reservoir when not pumping could benefit the aquatic
environment. The Subdistrict is currently negotiating an agreement with the Department of
Natural Resources, Trout Unlimited and certain landowners to address implementation of the
study if a bypass is proved beneficial to the aquatic environment.

at the time the channel would be operating, The Subdistrict shall prepare and submit to the

County an aquatic vegetation/revegetation plan to minimize mudflats protect against blowing
dust.

3. If, during a five (5) year period, natural conditions meet or exceed flows of 600 c.f.s. as
recommended by the SMP so that the Subdistrict is not required to make releases to achieve
recommended stream conditions, then in the sixth year, Subdistrict shall provide a 1145 c.fs.
flow for 72 hours to move large cobble and dearmour the stream. This condition is not tied to
reservoir levels as is the Fish and Wildlife Mitigation Plan.

Marshlands and Wetlands

The application states, on pgs 22 and 23, that changes in stream stage is unlikely to adversely
affect riparian and wetland vegetation along Colorado River and Willow Creek. However there
are reductions in stream flow and bank full conditions that could affect riparian vegetation.

RECOMMENDATION: This criterion pertaining to marshlands and wetlands would be
satisfied if the following condition is met:

1. Vegetation Monitoring Plan for Colorado River and Willow Creek. Subdistrict shall
prepare and submit to the County for approval a monitoring plan for vegetation along the
Colorado River and Willow Creek within thirty days of issuance of the ROD by the Corps of
Engineers. Monitoring will continue until the LBD management team has determined that
riparian and wetland vegetation has not been adversely affected, or has recovered due to
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mitigation or other efforts. At a minimum this monitoring must continue at least ten (10) years
after commencing of pumping for the 2012 WGFP.

Groundwater Recharge Areas

The application states, at pgs 23 and 56, that there will be no effects on groundwater levels and
groundwater quality.

RECOMMENDATION: This criterion pertaining to groundwater recharge areas appears to be
satisfied.

Steeply Sloping and Unstable Terrain

The application states, at pg 23 and 56, impacts are considered minimal or non-existent and are
not discussed. Most of this impact will be associated with the Chimney Hollow construction.

RECOMMENDATION: This criterion pertaining to slopes and terrain appears to be satisfied.

Forest and Woodlands

The application states, at pgs 23 and 56, impacts are considered minimal or non-existent and not
d. Most of this impact will be associated with Chimney Hollow constructio

Critical wildlife habitat affected is the Threatened and Endangered Fish in the 15 mile reach in
the Grand Valley. The EIS has applied mitigation in the form of monetary compensation to
address the Subdistrict’s responsibility.

The 10825 water designated for the Threatened and Endangered Fish will be released from
Granby Reservoir in the future, and be shepherded through Grand County and the Colorado
River to the fish. This water will do double duty in Grand County by helping address
temperature and flow issues and protecting aquatic habitat on its way to its main purpose.

The Northern District has provided guarantees, in the form of an agreement (closing document),
that if the water for the endangered fish is not required in the future, that the 5412.5 AF will be
perpetual to Grand County and will be used to protect and enhance the aquatic environment in
Grand County. Northern has offered to provide Grand County with written verification of their
ability to provide this water if not needed for the endangered fish.

There are no big game migratory routes or calving grounds impacted by the 2012 WGFP in
Grand County.

RECOMMENDATION: This criterion pertaining to Critical Wildlife Habitat, Big Game
Migratory Routes, Calving Grounds appears to be satisfied if the following conditions is met:

1. The Northern Agreement (closing document) that provides the 10825 water must be

executed and Northern must provide Grand County written verification that it is able to
provide the water in perpetuity if no longer required for the endangered fish.
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Migratory Ponds, Nesting Areas

The application states, at pgs 23 and 56, that the only migratory ponds and nesting areas affected
are in the 15-mile reach of the Colorado River near Grand Junction. Impacts in Grand County
are considered minimal or non-existent and not are discussed in the application.

As previously discussed, if the bypass/through becomes a reality in the future, the function of the
Windy Gap Reservoir as a migratory pond and nesting area could be diminished for a certain part
of the year. This is not addressed in the EIS as it was not considered as mitigation for the
proposed project. If it were to be instituted, it would be considered an enhancement.

When Windy Gap was reviewed, the Subdistrict agreed to allow public access above the
reservoir if it did not interfere with the operation of the facility. This has never occurred, but the
Subdistrict did allow the construction of the Watchable Wildlife Area at the reservoir. This
project was funded by Colorado Department of Transportation funds through a grant written by
Grand County. It is a popular area and enjoyed by the public in viewing many varieties of
waterfowl. The type of variety of waterfowl could change with a bypass/through and that could
be an issue with some people, however, there might also be different types of wildlife to view
when the reservoir is drawn down to accommodate the bypass/through.

Changes in variety of number of water fowl associated with re-establish a channel through the

are in the 15-mile reach of the Colorado Rlver near Grand Junction. Impacts in Grand County
are considered minimal or non-existent and are not discussed in the application.

The endangered fish in the 15 mile reach of the Colorado River above Grand Junction are
addressed in the EIS. Mitigation has been established in the form of a monetary contribution.
This mitigation meets the requirements of the Programmatic Biological Opinion for the fish. The
delivery of water from Granby Reservoir also meets the requirements of this opinion.

RECOMMENDATION: This criterion pertaining to rare and endangered species appears to be
satisfied.

Public Outdoor Recreational Areas

Please see section (b) and (d) of this certificate.

Areas of Geologic, Historic or Archaeological Importance

The application states, at pgs 30 and 56, those impacts are considered minimal or non-existent
and are not discussed in the application.

There is no deterioration of unique areas of geologic, or archaeological importance associated

with the 2012 WGFP in Grand County. Any such impacts could be associated with the
construction of Chimney Hollow Reservoir.
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However, historic irrigation could be affected by the 2012 WGFP. The importance of irrigation
to the County is documented in a report prepared for Grand County by Coley Forrest
documenting the impacts of water diversions on the County. Water levels are predicted to
decrease 4 inches to 1 foot due to the 2012 WGFP. The Subdistrict is providing additional funds
to compensate the irrigators for pump repairs and replacement, but this does not address the
access to water from a drop in flow.

RECOMMENDATION: This criterion pertaining to areas of historic importance -would be
satisfied if the following condition is met:

1. Plan for Access to Headgates. Prior to execution of the WGEP 1GA, the Subdistrict shall
submit to Grand County for approval a plan for regular maintenance of the rock
structures above each pump site for the irrigators above Kremmling (defined in the
WGFP IGA) that allows higher water to be captured and held so the pumps can reach the
irrigation water more effectively.

STAFF RECOMMENDATION:

Grand County’s regulations for Areas and Activities Designated as Matters of State Interest
provide for approval of a Municipal and Industrial Water Project if the proposed development
complies with the criteria of 5-306. The Permit Authority is charged with deciding if all of
criterion has been met, and 1ts dCClSlOll will be based on staff’s review as well as public

. The permit for the 2012 WGFP is not transferrable to any other entity unless the County

approves such transfer by Resolution.

. Any permit issued by Grand County would recognize the construction of a 90,000 AF Chimney

Hollow Reservoir or any reservoir or reservoirs on the East Slope that are constructed as an
alternative or in addition to the reservoir identified in the Final Environmental Impact Statement
(Alternative Reservoir) provided that the cumulative active storage capacity of Chimney Hollow
Reservoir and any Alternative Reservoirs does not exceed 90,000 acre feet as long as the
environmental footprint in Grand County is not affected.

. Any permit issued by Grand County is subject to the volumetric limits stated in the IGA and

their application to both the Windy Gap and 2012 WGFP participant’s use of water is in
compliance with the Windy Gap decrees and Colorado law.

. The permit for the 2012 WGFP is contingent upon the approval and execution of WGFP IGA

and all closing documents. This list is provided in section Proposed Windy Gap Firming Project
Intergovernmental Agreement on page 10 of this certificate.

. The construction of the 2012 WGFP shall not be commence until the water court approves the

decree and attached WGFP IGA and Grand County has been provided copies of same.
Criterion (a) appears to be satisfied.

Conditions to satisfy Criterion (b):
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The permit for the 2012 WGFP shall not be effective until issuance of necessary State and
federal permits and approvals for the 2012 WGFP. If there is a conflict between a term and/or -
condition in the 1041 Permit and a state or federal permit or approval, the condition that is the
more protective of the environment shall control. The Grand County 1041 permit is contingent
upon compliance with all terms and conditions of all State and Federal Permits and approvals.
All State and Federal permits and approvals will become part of any permit issued by Grand
County and incorporated therein. It is the responsibility of the Subdistrict to provide Grand
County with copies of all approved Federal and State permits and approvals issued for the
project. Following is a list of anticipated State and Federal permits and approvals (this may not
be a complete list):

Clean Water Act 404 permit

CDPHE 401 certification

Fish and Wildlife Mitigation Plan, C. R. S. § 37-6-122.2
Water Conservancy Act, C.R.S. § 37-45-101 et seq.
Clean Water Act 208 Plan WWCOG 208 Plan)
Compliance with Senate Document 80

Amendatory Contract

Record of Decision issued by Reclamation

Record of Decision issued for Corps

13.

14.

15.

16.

17.

12.

To show“compliance with*the Master"Plan;“the Subdistrict*fnust provide a plan for héw public
access will be compensated if the public access provided in the WGFP IGA was to be revoked
due to the sale of the property by Northern.

If the U. S. Forest Service requires additional mitigation, these measures will be included in any
permit issued by Grand County.

The Clarity MOU (closing document) as well as C-BT West Slope Collection System Technical
Review of Alternatives Analysis and Plan of Study must be executed and compliance with these
documents met.

Conditions to satisfy Criterion (c):

Subdistrict shall provide the County with documentation of conservation plans for all municipal
project participants prior to delivery of water through the 2012 WGFP, and that participants are
complying with the Water Conservation Act with regard to updating the conservation plans
every seven years.

Subdistrict shall provide written notice to the County when shares of the 2012 WGFP are sold or
leased and verification that the new owner or lessee has complied with comservation
requirements.

Within 30 days of acceptance of an approved 1041 permit, the Subdistrict shall provide the

County with written documentation of how use of water for fracking satisfies this criterion, if at
all.
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. Any permit issued by Grand County is subject to the volumetric limits of the WGFP IGA and the

requirements of the 1980 Agreement or 1985 Supplement that may remain in effect if not
changed by the WGFP IGA.

Criterion to satisfy Criterion (d):

The 1041 permit, if issued, will not be effective until the Clarity Project MOU and the C-BT
West Slope Collection System Technical Review of Alternatives Analysis and Plan of Study are
executed.

Prior to the beginning of construction for Chimney Hollow Reservoir, Grand County must be
provided with a copy of an executed agreement between the Subdistrict and the wastewater
treatment provider(s) who will be contracted with to remove some of the nutrient loading. This
agreement must include the cost of improvements required plus whatever operation and
maintenance costs the provider(s) require for the future.

The Subdistrict shall submit the Nutrient Reduction Plan to Grand County for review and
approval at the same time it is submitted to Reclamation and the Corps but no later than the
execution of the WGFP IGA and closing documents.

The Subdistrict must submit a robust monitoring plan for nutrient reduction to assure that
nutnent loading from the 2012 WGFP for total nitrogen and total phosphorus are adequately

order, that they remain so during each annual pumping season, and that they are replaced or
repaired when necessary and timely to their need in reporting temperature.

In addition to the proposed temperature mitigation in the Fish and Wildlife Mitigation Plan and
other terms and conditions to address temperature that may be imposed as part of the 401
Certification or federal approvals for the WGFP, the Subdistrict shall reduce or curtall pumping
at the Windy Gap Diversion if the MWAT Threshold is exceeded after July 15" of any year as
long as WGFP is pumping during that time period. If the MWAT is exdeeded, the Subdistrict
shall immediately notify the County, and the County and the Subdistrict will determine whether
WGFP is pumping. Temperature mitigation may be suspended when there is no material causal
relationship between Windy Gap Project or Windy Gap Firming Project operations. The
determination of a causal relationship shall be based upon a model approved by the Division of
Wildlife, Grand County, and the Water Quality Control Division.

The bypass study should begin immediately and that if proven beneficial, the alteration within
the Windy Gap Reservoir should commence as soon as possible after acceptance of any permit
issued by Grand County so as to address ongoing conditions below Windy Gap.

Conditions to satisfy Criterion (g)

Aquatic

The Subdistrict shall prepare and submit to Grand County a fish and aquatic invertebrates

monitoring plan to determine if the enhancements for habitat restoration and additional water
provided in the WGFP IGA would prevent the predicted loss of aquatic habitat. This
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information will assist the Learning by Doing effort in making decisions for the future of the
aquatic habitat. The monitoring will continue as long as the Learning by Doing effort requires
this information. If the bypass/through is constructed, this monitoring plan can be adapted as
necessary to analyze the benefits of the bypass/through.

The original Windy Gap 1041permit does not allow the creation of mud flats at Windy Gap
Reservoir. If the bypass/through were to be implemented, mud flats are likely to be created at
the time the channel would be operating. The Subdistrict shall prepare and submit to the County
an aquatic vegetation/revegetation plan to minimize mudflats protect against blowing dust.

If, during a five (5) year period, natural conditions meet or exceed flows of 600 c.f.s. as
recommended by the SMP so that the Subdistrict is not required to make releases to achieve
recommended stream conditions, then in the sixth year, Subdistrict shall provide a 1145 c.fs.
flow for 72 hours to move large cobble and dearmour the stream.

Marshlands and Wetlands:

Subdistrict shall prepare and submit to the County for approval a monitoring plan for vegetation
along the Colorado River and Willow Creek within thirty days of issuance of the ROD by the
Corps of Engineers. Monitoring will continue until the Learning By Doing management team
has determined that riparian and wetland vegetation has not been adversely affected by the 2012

Public Outdoor Recreation Areas:
Satisfied by conditions applied under (b) and (d) above.
Unique areas of geologic, historic and archeological importance:

Prior to execution of the WGFP IGA, the Subdistrict shall submit to Grand County for approval
a plan for regular maintenance of the rock structures above each pump site for the irrigators
above Kremmling (defined in the WGFP IGA) that allows higher water to be captured and held
so the pumps can reach the irrigation water more effectively.

APPLICANTS PRESENTATION

Gary Salberg clarified that the Planning Commission is a recommending body only. Their
function is to review applications for compliance with County, State and Federal regulations. It is
the Board of County Commissioners who grants approval of an application.

County Attorney Jack DiCola pointed out that this is a courtesy presentation tonight.

The Applicants introduced themselves; Mr. Eric Wilkinson, General Manager of the Municipal
Subdistrict of the Northern Colorado Water Conservation District (“the Subdistrict”). Peggy
Montano, legal counsel to the Subdistrict and Jeff Drager, Project Manager and Deputy Manager
of the Engineering Division of the Subdistrict. The Applicants thanked the Planning Commission
for the opportunity to discuss the project. The Windy Gap Firming Project (WGFP) is needed to
improve the operatability and reliability of the existing Windy Gap Project (WQ), which is
depended upon by over 400,000 households. The EIS shows that by the year 2030 that number is
projected to increase to approximately 750,000.
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The original project has resulted in a need for additional water storage. In support of this,
individual participants have come together to do this as a Cooperative project rather than
individual storage contracts.

Mr. Wilkinson stated they understand there will be impacts caused by the WGFP and also
existing conditions on the river, which they hope can be addressed through mitigation and a
number of enhancements. They are proposing a suite of enhancements to make river conditions
better with this firming project than they are currently.

Mr. Drager discussed the purpose and need for the firming project. He stated the Subdistrict’s
goal is to improve reliability of the existing Windy Gap project. As of today, they have not been
able to develop the yields originally expected for a couple of reasons; The Subdistrict has not
diverted as much water due to demand not growing as quickly as expected, and they have storage
constraints. Mr. Drager then explained that with the “no action™ alternative, they currently divert
22,410 acre feet per year, and if approved, the WGFP would increase that amount by only 8,635
acre feet per year, resulting in a total of 31,045 acre feet per year, on average. What is important
to the participants is what is called Firm Deliveries, or Reliable Deliveries. The WGFP would
allow an increased yield with the construction of Chimney Hollow Reservoir, a 90,000 acre foot
storage reservoir in Larimer County. Mr. Drager discussed the fact that the Subdistrict’s firm
yield right now is approximately 1229 acre feet per year, and there are some years when there is
no water available. With this storage, the Subdistrict will be able to increase that firm yield to

Y
need to discuss.

Jeff Drager went over the handout of Windy Gap Firming Project Overview:

Mitigation for Direct Impacts of WGFP:
Colorado River Streamflow and Aquatic Habitat:

e Stream temperatures — Reduce or curtail river diversions when stream temperature
standards are exceeded (with some limitations), with installation of real-time temperature
monitoring devises.

¢ Flushing flows — Required flushing flows increased from 450 cfs to 600 cfs, and
increased even more when project water supply exceeds 2/3 capacity

Water Quality in Three Lakes:

® Provide estimated $4.3 million to reduce nutrient inflow to Three Lakes to “neutralize”
effects of WGFP on Three Lakes water quality and Grand Lake clarity (included
improvements to wastewater treatment facilities and non-point source reduction)

*USBR REQUIRES DEMONSTRATED 1:1 REDUCTIONS
Other Required Mitigation:

¢ Colorado River Endangered Species - $405,000 funding for Upper Colorado River
Recovery Program

o $105,000 for Wetland Mitigation Bank plus re-vegetation and enhancement of disturbed
areas

e Participants required to maintain Conservation Plans per State Law.

Voluntary Enhancements to Address the Current Conditions:

WGFP IGA with West Slope:
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Water Supply for West Slope:
e Firm annual water supply for Middle Park WCD —~ 2,300 ac-ft/year
¢ Additional pumping for MPWCD providing annual supply of 700 AF
¢ 3,000 ac-ft of carry-over capacity

Water for streamflow enhancement:

¢ Grand County ability to use unused Middle Park WCD supplies — up to 3,000 ac-ft per
year
Grand County share of Windy Gap pumping — 500 ac-ft per year on average
Grand County ability to pump additional Windy Gap water when available — up to 3,000
ac-ft per year

e 4,500 ac-ft of carry-over capability

Other IGA provisions

e Participation in Learning-by-Doing Cooperative Effort with Denver Water and West
Slope entities which provide a formal, long-term mechanism to monitor stream
conditions and coordinate mitigation, streamflow enhancements and stream restoration
work

¢ No acquisition of new or existing water rights or construction of new water facilities in
Grand County without West Slope consent

e Provide $500,000 to Grand County for irrigation pump maintenance fund and funding of

Lake clarity issues

e Northern Water’s Water Quality Program, including over $1 million in water quality
monitoring and studies to better understand water quality issues in the C-BT and Windy
Gap projects

The Applicants concluded their presentation stating that they believe the Windy Gap Firming
Project is an efficient use of water to provide a firm, reliable water supply. The combined effect
of additional water in the Colorado River in Grand County and habitat improvements provided
by the enhancement measures and other related actions will improve conditions in the Colorado
River over current levels. Coupled with the mitigation measures provided to address the direct
impacts of the WGFP, the conditions in the river with the WGFP in operation will be better than
current conditions.

AUDIENCE COMMENTS

Kirk Klancke introduced himself as the president of the Colorado River Headwaters Chapter of
Trout Unlimited. He stated that he is in favor of the project and agrees with staff’s
recommendations. His main concern is regarding the aquatic section, as he is unsure that the
fiushing flows, as proposed, will adequately address the sediment transport issues. Mr. Klanke
also believes the monitoring will be great, but worries if there will be enough financial
provisions for it.

Steve Boshong introduced himself as the Attorney for the Upper Colorado River Alliance
(UCRA), which represents the landowners along the Colorado River below Windy Gap
Reservoir. The focus of this group is mainly protecting the health of the river. Their concerns
start with the loss of 38% of the Macro-Invertebrate Species (large mayflies and stoneflies) down
stream since Windy Gap was built. The numbers of Rainbow and Brown Trout are decreasing,
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along with their size. The main cause of this has been identified as the chronic siltation and
sedimentation which occurs primarily right below Windy Gap. This is attributable to the lack of
flushing flows. The third contributing factor is the violation of temperature standards. Studies by
the Division of Parks & Wildlife show that the Windy Gap Firming Project will exacerbate the
problems. :

There are solutions that can be considered under the 1041 Permit, which may include the long
term protection of water resources. He spoke of the importance of ensuring the project will not
significantly deteriorate the downstream aquatic environment. UCRA agrees with the IGA,
believing it is a great step forward, particularly during low flow conditions. He stated that
although the staff certificate does address the temperature problems, more is needed. In terms of
flushing flows, UCRA does not believe that 600 cfs is enough. The river has seen flows of
approximately 1200 csf in the past 10 years and still has sedimentation problems. The key to the
success, and critical to any mitigation plan, is the bypass or by-through. This will remove the
negative effects from the river.

Mely Whiting, Legal Counsel for Trout Unlimited, wants to recognize the amount of work and
money the County has put into understanding the science behind what goes on in the river. The
problems with the river are clear; there are temperature issues, insufficient flushing flows and the
reservoir contributing a tremendous amount of silt. Staff has proposed an aquatic life monitoring
plan, which Trout Unlimited thinks is essential. This needs to be studied more and then
implemented.

Mr. Hook echoed the comments made by Steve Paul of the Shoreline Association. The
community is very concerned about the short and long term impacts of the water quality in
Grand Lake. Of particular concern to the town is the second operational criteria of Senate
Document 80 which reads “to preserve the fishing and recreational activities and scenic
attractions of Grand Lake, the Colorado River and the Rocky Mountain National Park™”. The
Town is of the opinion that full compliance with the Senate document 80 is essential.

Rob Firth, Project Coordinator for Colorado Trout Unlimited, wanted the Planning Commission
to know that the stretch of the Colorado River starting at the Windy Gap Reservoir to the
Troublesome Creek is a Gold Medal stretch if river which is considered “high quality trout
fishing” in Grand County. Due to the lack of bugs and stoneflies, the condition of trout has
declined since he started working for the Colorado Division of Wildlife back in 1983. He stated
that any mitigation needs to be all the way down to the Troublesome Creek. He also expressed
concern about the funds available.

PLANNING COMMISSION DISCUSSION

Planning Commissioner Steve DiSciullo asked for an idea of when pumping from Windy Gap is
done. Jeff Drager told him that the bulk of the pumping is in May and June. Jeff does not
remember ever pumping in July or August, but as demand rises, the possibility is there.

Planning Commissioner DiSciutlo stated that during the periods when water temperatures are
most critical, there is no pumping occurring, so there is nothing additional that can be done to
control the temperature. Mr. Drager said that they have studied modeling showing the effects of
pumping in July & August. He stated the Subdistrict is hopefiil that with the enhancements
offered, and cooler waters in the stream, that they would be required to stop pumping less
frequently than the modeling shows, if they indeed had to pump in those months.
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Planning Commissioner DiSciullo asked if the District knows the average temperature at the
outlet of Windy Gap Reservoir in August, and how that compares to the temperature of the water
entering Windy Gap Reservoir. He also questioned whether or not the reservoir releases from
the bottom. Mr. Wilkinson stated that they have only been monitoring the water temperatures at
the inflow and outflow of the reservoir for the past couple of years, so they do not have sufficient
data. As for the releases, the water is released from the bottom of the reservoir the majority of the
time. Planning Commissioner DiSciullo suggested that the accuracy of records are better now
than they were in the past. Using old data will give drastically different pictures than using data
from recent years. He thinks that the by-pass is the only way to take care of the temperature
issues. If this is not dealt with, the fishery could disappear in the next ten years.

Planning Commissioner George Edwards stated that staff addressed public recreational areas. He
was-curious as to what the level of the lakes would look like in the “middle years” of this 10 year
period. He questioned if there would be years that the water is low and the shoreline becomes
unusable. Mr. Drager responded that lake levels are discussed in the EIS. In prolonged periods
of dry weather, the water levels may be lower in Granby. But with proposed mitigation, C-BT
water stored in Chimney Hollow can be used and modify when water levels are higher.

Planning Commissioner Sally Blea questioned as to whether or not they could use the firmed
water for “fracking”. Ms. Underbrink Curran responded that the IGA does not address this issue.
The EIS allows water to be used for Industrial Uses, and fracking is considered to be an
industrial use. Ms. Underbrink Curran suggested that using recycled water for frackmg is fine,

Pl Vtemp
degree of fish dying, wondering if that is standard practice. Mr. Drager stated that if it is
determined not to be the correct buffer, the Subdistrict will stop pumping sooner. They are

currently studying the matter, but the figures are numbers agreed upon by the Division of Fish
and Wildlife, and not set in stone.

Planning Commissioner Lisa Palmer asked for clarification on whether or not the water court has
to approve the decree. She also questioned whether or not this was a conditional or absolute
water right. Ms. Underbrink Curran said there is an absolute decree for the water rights and the
1985 agreement is attached to the decree. If this request is approved, it will also be attached to
the decree.

Planning Commissioner Palmer wondered what Denver is asking for. Ms. Underbrink Curran
said they are firming 18,000 acre feet, additional average annual, which translates to
approximatley13,000 acre feet diverted out of Grand County. Planning Commissioner Palmer
said that means we will be losing 45,000 acre feet out of the river every year. She questioned
how the river could possibly be better off if we divert that much water. She does not think there
is enough money to make it better. The money proposed for restoration comes out to be
approximately $350,000 per mile, which is not very much money. Mr. Drager responded that
that money is combined with about one half million dollars from Denver, which allows for
mitigation from Windy Gap Reservoir down to the Kemp-Breeze area. Planning Commissioner
Palmer pointed out that does not cover all the Gold Metal water. Mr. Drager said that the area
they are proposing mitigation on is the critical area as determined by the Division of Wildlife.

Planning Commissioner Palmer questioned the $500,000 to be put in a fund for irrigators. If this

is for the life of the project, (as long as this project is operational), this dollar figure will not be
enough. This needs to be revisited. She also talked about the aquatic habitat restoration funds,
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wondering if this was an admission that there is a problem. We need to look at data prior to
1980, when Windy Gap was built, to determine the true impacts of the Windy Gap project to the
river, and what restoration needs to happen. She believes that restoration of the existing impacts
needs to happen first, and then mitigate the additional impacts that would occur if this project is
approved. She wants to know how can so much be taken from the river, and can it be restored
back to the way it was.

Planning Commissioner Karl Smith suggested that the entire interconnected system needs to be
studied, not just the river from Windy Gap to the Williams Fork Reservoir. He would like to see
additional options investigated for storage, and of retired storage rights, along with consideration
of the by-pass. He also would like to see that all the temperature data is available to the public.

Planning Comumissioner Sue Volk asked if there is an agreement between participants that they
can-only sell or sub-lease to other members. Mr. Drager commented that the first use of the water
must occur within the Subdistrict . Any transactions of units must be approved by the
Subdistricts Board of Directors, and the entities must be within the boundaries of the Subdistrict.
The re-use of Windy Gap water can be outside the district. Planning Commissioner Volk asked
if the water used for fracking can be used for anything else. Mr. Drager said that they will re-use
the flowback from the wells for more fracking, which they can get anywhere from 30% to 80%
return flow, and the rest is un-recoverable. The water will not be used to refill aquifers.

Planning Commissioner Ingrid Karlstrom moved to send forth a recommendation of denial for

.. Planning:¢ famission Resolttion No:

Meeting adjourned at 10:10 p.m.
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GRAND COUNTY PLANNING COMMISSION
RESOLUTION NO. 2012-7-1

A RESOLUTION RECOMMENDING DENIAL OF THE 2012 WINDY GAP
FIRMING PROJECT (1041 PERMIT)

WHEREAS, the Municipal Subdistrict of the Northern Colorado Water Conservancy
District (Subdistrict) is the owner of the Windy Gap project; and

WHEREAS, the Subdistrict, acting by and through the Windy Gap Firming Project Water
Activity Enterprise, has proposed the 2012 Windy Gap Firming Project which would firm up the
yield contemplated in the Windy Gap Project; and

WHEREAS, the Subdistrict has submitted a complete application for a permit under
Grand County’s Regulations for Areas and Activities Designated as Matters of State Interest
(1041 Permit) for the 2012 Windy Gap Firming Project; and

WHEREAS, the Subdistrict has applied for the 1041 Permit under protest; and

WHEREAS, at their regular meeting of July 11, 2012, the Grand County Planning
Commission reviewed the 1041 Permit for the 2012 Windy Gap Firming Project; and

WHEREAS, pursuant to Grand County’s Regulations for Areas and Activities Designated
as Matters of State Interest, Chapter 5 "Municipal and Industrial Water Projects”, Section 5-306,
a permit application for development of a municipal or industrial water project shall be approved
if the proposed development complies with the required criteria; and

WHEREAS, following review, public comment and information provided at the meeting,
the Grand County Planning Commission recommended denial of the 1041 Permit but did not
specify which criterion within Section 5-306 had not been met.

NOW THEREFCORE BE IT RESOLVED that the Grand County Planning Commission
recommended denial of the 2012 Windy Gap Firming Project (1041 Permit).

BE IT FUTHER RESOLVED that Chairman, Gary Salberg did not cast a vote and the
Planning Commission Members voted 5-2 to deny the 1041 Permit as follows:

Sue Volk- Aye Sally Blea-  Nay
Lisa Palmer- Aye Karl Smith-  Nay
Ingrid Karlstrom- Aye
George Edwards- Aye
Steve DiSciullo- Aye

APPROVED AND ADOPTED THIS 11" DAY OF JULY, 2012.

GRAND COUNTY PLANNING COMMISSION

Chairman
ATTEST:

Secretary

common-pe-resolutions-7_2012 — WGFP 1041

EXHIBIT /é
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The application, at p. 55, states that the 2012 WGFP water will not contaminate surface water
resources as it will be transported through existing facilities. The County disagrees with this
statement because the transport of water through the C-BT system will exacerbate the water
quality in the Three Lakes (Granby Reservoir, Shadow Mountain Reservoir and Grand Lake) by
increasing introductions of lower quality water from Windy Gap into Granby Reservoir, and
increased diversions of particulate-laden water through Shadow Mountain Reservoir and Grand
Lake. Although the Subdistrict has proposed mitigation of nutrient loading, no mitigation is
proposed for the non-algal particulates.

The clarity in Grand Lake has been an issue since the C-BT Project began pumping. The
first documented concern was in 1952 from the City of Loveland to the Bureau of
Reclamation complaining about algae in its water supply after the Farr Pumping Plant
began to transport water into the C-BT. Reporting on water quality from both east and
west slopes continued intermittently until the late 1990°s when a group of citizens around
Grand Lake worked to heighten awareness and sought Grand County’s support to rectify
the loss of Grand Lake’s scenic attraction as protected in Senate Document 80. For the
last decade, there has been a concerted effort to bring the clarity in Grand Lake back to its
pre-C-BT project clarity of 9 meters.

In 2006, Northern Water, Grand County, and several other entities began participation in
the Nutrient Study for the Three Lakes System (Grand Lake, Shadow Mountain and
is the Three Lakes Technical

September. The :

subsequent wate;
arity in Grand Lake,
as evidenced by stop-pump trials, water quality monitoring, and photographic records.
Two two-week stop pump trials (2008 and 2009), as well as a seven-week stop pump in
2011 made possible by extremely high runoff and full storage all resulted in improved
clarity: the 2011 “gift of nature” resulted in the best clarity in Grand Lake since the C-BT
became operational.

Recent studies have identified non-algal particulate matter as being considerably more
important to clarity as nutrient loading. The source of the non-algal organic particulates is
currently under investigation.

The Subdistrict is proposing that reductions in nutrient loading will come from a combination of
wastewater treatment improvements to reduce point source nutrient loading above Windy Gap as
well as land use changes that would reduce non-point source nufrient loading. Wastewater
treatment plants above Windy Gap were evaluated to determine which, if any, treatment plants,
would be capable of achieving the level of nutrient loading reduction required to meet the 1:1
(nutrient neutral) standard applied in the Final EIS. The Fraser Valley Consolidated Plant is the
only one capable of meeting a portion of the reduction necessary. By financing improvements to
the Fraser Valley Consolidated Plant, it is expected that 822 kg/year of Nitrogen and 774 kg/year
of Phosphorus will be removed. The cost of the plant improvements is estimated to be $3.3M
with increased annual operating costs ranging from $120,000 to $230,000/year.

Part of the non-point source reduction proposed by the Subdistrict will come from two ranches in

the Willow Creek drainage above Windy Gap. The 265 acre E-Diamond H Ranch is currently
irrigated and periodically fertilized. To reduce nutrient discharges from run-off, the ranch will no
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GRAND COUNTY MANAGER'’S OFFICE

308 Byers Ave ® P.O. Box 264 e Hot Sulphur Springs @ Colorado ® 80451
970-725-3347

CERTIFICATE OF RECOMMENDATION

TO:

FROM:
DATE:
RE:

APPLICANT:

LOCATION:

ZONING:
APPLICABLE

SECTION OF
CODE:

STAFF
CONTACT:

EXHIBITS:

REQUEST:

GRAND COUNTY PERMIT AUTHORITY

Grand County Manager’s Office

August 1 and 2, 2012

1041 Permit —~ 2012 Windy Gap Firming Project

Municipal Subdistrict of the Northern Colorado Water Conservancy
District, acting by and through the Windy Gap Firming Project Water
Activity Enterprise.

As described in the Final Environmental Impact Statement for locations
within Grand County, Colorado

Forestry and Open Zone District (F)

Grand County Administrative Regulations for Areas and Activities
Designated as Matters of State Interest and Grand County Master Plan.

Lurline Underbrink Curran

Letter of Application and 1041 Application Packet, Planning Commission
Draft Minutes and Draft Resolution

Applicant is requesting approval of a 1041 Permit for the 2012 Windy Gap
Firming Project in order to firm up the yield originally contemplated by
the Windy Gap Project.

EXHIBIT
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DISCUSSION:

The Municipal Subdistrict of the Northern Colorado Water Conservancy District (Subdistrict) is
the owner of the Windy Gap project. The Subdistrict, acting by and through the Windy Gap
Firming Project Water Activity Enterprise, has proposed the Windy Gap Firming Project (2012
WGEFP) which would firm up the yield contemplated in the Windy Gap Project. The Subdistrict
has submitted an application for a permit under Grand County Areas and Activities Designated
as Matters of State Interest (1041 permit) for the 2012 WGFP. The Subdistrict has applied for the
Grand County 1041 permit under protest. Applying under protest means that the Subdistrict is
reserving all of its legal arguments as to why they do not need a new permit.

The Subdistrict bases its protest on the County’s issuance of the original Windy Gap Permit
which it feels covered the depletions contemplated as well as mitigated the impacts to Grand
County. Further, the 2012 WGFP does not require any construction or alteration of the current
Windy Gap Project in Grand County.

Listed below are some of the new issues that were not considered in the Original Windy Gap
Project permit:

1. The 2012 WGFP proposes prepositioning, which is a different operational regime for the
Windy Gap water rights. Prepositioning was never contemplated or permitted with the
original Windy Gap Project and it changes the timing and magnitude of diversions from
those originally taken into account by Grand County. Prepositioning is a method whereby
Colorado Big Thompson Project (C-BT) water will be delivered through the system to
the preferred alternative Chimney Hollow Reservoir, a non-federal facility thereby
making additional room in Granby Reservoir. When Windy Gap or 2012 WGFP water is
delivered into Granby Reservoir, the C-BT water in Chimney Hollow would be
exchanged for a like amount of Windy Gap water (both 2012 WGFP and Windy Gap) in
Granby Reservoir. Prepositioning requires an amendment to the existing Amendatory
Contract (Carriage Contract).

2. The Carriage Contract is a contract issued by Bureau of Reclamation (Reclamation) to
allow Windy Gap water to be transported through the C-BT project. Prepositioning
would allow not only the 2012 WGFP water to be transported but also allows C-BT water
to be stored in a non-federal facility until the exchange is made. The 2012 WGFP will
change the impacts to the Colorado River over those being caused by the Windy Gap
Project.

3. The amendment to the Carriage Contract is a Major Federal Action under NEPA that
required the Bureau of Reclamation to prepare and Environmental Impact Statement to
disclose the new impacts associated with the 2012 WGFP. In addition, Reclamation must
make a determination that Windy Gap Firming Project is in compliance with Senate
Document 80.



4. The original Windy Gap Agreement, also known as the Azure Agreement and the Windy
Gap Supplement (1980 and 1985 Agreements) are incorporated into the Windy Gap
water rights decrees. The draft Windy Gap Firming Project Intergovernmental
Agreement (WGFP IGA) which is an attachment to the application amends the 1980 and
1985 Agreements and will be incorporated into the Windy Gap decrees.

5. The 1980 Grand County 1041 Permit was issued to the Subdistrict for the cities of Estes
Park, Boulder, Longmont, Greeley, and Loveland as well as the Platte River Power
Authority and their projected needs by the year 2000. The 2012 WGFP participants are
City and County of Broomfield, Central Weld County Water District, Town of Erie, City
of Evans, City of Fort Lupton, City of Greeley, City of Lafayette, Little Thompson Water
District, City of Longmont, City of Louisville, City of Loveland, Platte River Power
Authority and Town of Superior. The Subdistrict explains this difference by the fact that
participants can sell or lease their respective shares and that the original Windy Gap
Project was never intended to limit the original participants to the project forever. The
additional participants change the demand from the demand projected in 2000. Grand
County’s 1980 Permit was based on the Purpose and Need as stated in the Environmental
Impact Statement which did not discuss the possibility of sale or lease.

6. There is additional impact to the aquatic habitat and terrestrial life that were not
considered in the original EIS or permit issued by Grand County. Even though the
application submitted for the 2012 WGFP acknowledges there will be a loss of habitat, it
states that it will not be substantial because it is less than 15%, Grand County does not
use a 15% threshold to determine whether there will be significant deterioration or
degradation.

HISTORY OF EXISTING WINDY GAP PROJECT

In order provide a complete review of the 2012 WGEFP it is useful to understand the history of
the original Windy Gap Project which is a diversion at the Windy Gap Reservoir that is pumped
through a pipeline into and via the C-BT project to the front range to an identified group of
participants.

1. The 1980 Azure Agreement and 1985 Supplement. West slope objections to the
Windy Gap water rights led to the 1980 Azure Reservoir and Power Project Agreement (1980
Agreement). The 1980 Agreement was Attachment 1.A. of the Final Environmental Impact
Statement (Final EIS) for the Windy Gap Project, as well as an attachment to the Grand County’s
1041 permit, and the Windy Gap water right decrees.

West slope objections centered on the Subdistrict’s failure to prepare a compensation plan as
required by the Water Conservancy District Act. Whenever facilities are constructed by a
conservancy district that diverts water from the Colorado River a compensation plan is required.
Key elements of the 1980 Agreement are:

o Commitment by the Subdistrict to fund the construction of the Azure or a replacement
Reservoir and Power Plant, or if infeasible, fund an alternative project or a cash payment
to the CRWCD.
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o Payment of $25,000 to Grand County for salinity studies of the Colorado River.
e Payment of $150,000 to the Town of Hot Sulphur Springs for assistance
in improving its water treatment facility and $270,000 for improving its
wastewater treatment facility.
e Payment of $500,000 to plan, construct, and design facilities needed for
ranchers to maintain their diversion structures on the Colorado River.
e An agreement by the Subdistrict to subordinate its Windy Gap decrees to
all present and future in-basin irrigation, domestic, and municipal uses,
excluding industrial uses, on the Colorado and Fraser rivers and their tributaries above
the Windy Gap Reservoir site.
e An agreement by the Subdistrict to volumetric limits on diversions, which
included a maximum single-year diversion of 90,000 AF/year and a
maximum of 65,000 AF during any consecutive 10-year period. Per the
1985 Supplement to the 1980 Azure Settlement Agreement, these
diversion limitations apply to deliveries through the Adams Tunnel, as
opposed to diversions at Windy Gap Reservoir.
e An agreement by the Subdistrict to bypass flows necessary to meet
senior downstream water rights.
e An agreement by the Subdistrict to cooperate with CDOW and others to
allow public use for recreation at Windy Gap Reservoir.

The 1980 Agreement was executed by the Subdistrict , Colorado River Water Conservation
District, (River District), Grand County Board of County Commissioners, Northwest Colorado
Council of Governments, Three Lakes Water and Sanitation District, Winter Park Water and
Sanitation District, Middle Park Water Conservancy District, Town of Hot Sulphur Springs,
Town of Granby, Ritschard Cattle Company, Inc. Colorado River Land Corporation, Jacques
Ranch I, Jacques Ranch II, David Mayhoffer, Lloyd A. Palmer, Edna L. Palmer, L.eo Marte,
Eunice Marte, Jessie Joyce Thompson, David Howard Thompson, Joseph McElroy, Isabel
McElroy, John H. McElroy, Mary K. McElroy, John Sheriff, Ida L. Sheriff, H. Grady Culbreath,
Richard P. Doucette, Christine O. Doucette, Gene Ritschard, William Henry Thompson, Anita
Lewis Thompson, Stanley Broome. '

The parties to the 1980 Agreement also agreed that:

3. “Implementation of the provisions of this Agreement will
constitute compliance with all objections to the Draft
Environmental Impact Statement for the Windy Gap project by any
Party hereto, furnishes satisfactory mitigation measures for the
development of the Windy Gap Project and following a hearing
and decision of the Grand County Commissioners under
paragraph 36 (assuming the decision is favorable) will constitute
compliance with all valid permitting requirements imposed by any
of the Parties”. 1980 Agreement Part IV, paragraph 3.

All parties to the 1980 Agreement, paragraph #35, agreed that “All environmental concerns
among the Parties have been resolved by this Agreement regardless of whether none, all or only
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one facility is constructed and operated” The parties further recognized the Windy Gap project
and the Azure Reservoir and Power Plant Project were separate projects and that if the Azure
Project could not be built for any reason, that an alternative project could be selected. Both
Windy Gap and the alternate to the Azure Project, Wolford Mountain, were constructed.
(Paragraph #35 was deleted and superseded by the 1985 Supplement).

In 1985, under Resolution 1985-3-5, the 1980 Agreement was supplemented to amend and/or
deleted parts of the 1980 agreement (1985 Supplement). The Rock Creek Reservoir, originally
considered as the replacement source for the Azure Power Project, was changed to the Wolford
Mountain Project which was constructed.

The 1985 Supplement had several purposes including 1) It provided western Colorado with
financial assistance ($10,000,000) to enable the River District to construct a water storage
facility in Water Division No. 5 (the Wolford Mountain Project was permitted by Grand County
in 1990 with both a 1041 Permit and Special Use Permit); 2) It remove the Subdistrict from any
obligation under the April 30, 1980 Agreement to construct the Azure Reservoir and Power
Project or alternate facility and removed the restriction on Windy Gap diversions stated in
paragraph 15 of the 1980 Agreement which restricted Windy Gap from diverting any water from
the west slope of Colorado through Windy Gap prior to the initiation of construction of Azure
Reservoir and Power Project or an alternate reservoir agreed to by the River District; 3) The
1985 Supplement designated the measuring point for diversion as the Adams Tunnel (previously
it was measured at Windy Gap).

2. Volumetric Limitations on Windy Gap Water Rights.

The 1980 Agreement, paragraph #34, states that the “Subdistrict may divert under its decrees an
amount of water not in excess of 90,000 acre feet in any one year, and not to exceed an average
of 65,000 acre feet per year in any consecutive ten year period. It is anticipated by the parties
that the long term annual yield of water to the Subdistrict will be approximately 54,000 acre

Jeet”.

The Final EIS for the Windy Gap project also states under Purpose and Need that “current and
prospective West Slope water rights and users of Colorado River water would be compensated

for loss of an annual average depletion of 54,000 acre-feet of water”. The average annual firm

yield expected of the Windy Gap project was 48,000 AF delivered to the east slope, 3000 AF to
Middle Park Water Conservancy District (Middle Park), and “shrink™ charges of 10%. Shrink is
attributable to evaporation and system losses during storage and delivery.

The Record of Decision (ROD) issued by the Reclamation and a Record of Decision Permit
Application No. 6520 issued by the U. S. Army Corp of Engineers (Corps) for the Windy Gap
Project also refers to volumetric limitations.

The ROD ( Paragraph II. A. 2.) states that

“the Windy Gap Project would divert a long term annual average

of about 56,000 acre-feet from the Upper Colorado River Basin

near Granby, Colorado. The diverted water would be pumped from

the West Slope through Colorado-Big Thompson Project facilities
4



to the East Slope cities of Estes Park, Boulder, Longmont, Greeley,
Loveland, and Platte River Power Authority.”

The 1980 Agreement documented the amount that could be diverted at Windy Gap Reservoir as
a means of limiting the Windy Gap Project. The Subdistrict states that it can pump whatever
water is in priority from the Colorado River, subject to storage capacity in Granby, as long as the
amount of water transported through the Adams Tunnel is within the volumetric limits. As
previously stated, the 1985 Supplement designated the measuring point for diversion as the
Adams Tunnel (previously measured at the Windy Gap Reservoir).

Following is a summary of the Windy Gap decrees:

1. Windy Gap Pump, Pipeline and Canal. 600 c.fs. absolute direct flow right from
the Colorado River (no amount remain conditional). This started out as 300 c.f.s.
(conditional) with an appropriation date of 6-22-1967 in CA 1768 decreed 2-24-1978,
with the amount confirmed on remand in an Interlocutory Decree dated 10-27-1980. In
Case No. W-4001, the 1st Enlargement was decreed 10-27-1980, for an additional 100
c.f.s.(conditional) with an appropriation date of 7-9-1976. In Case No. 80CW108 the 2nd
Enlargement was decreed 10-27-1980, for an additional 200 c.f.s. (conditional) with an
appropriation date of 4-30-1980, thus bringing the total to 600 c.f.s. in 1980. After the
system was built in 1985, the district began to make the right absolute. In Case No.
88CW169 decreed 2-6-1989, 190 c.f.s. of the original 300 cfs was made absolute, leaving
110 c.f:s. conditional. Finally in Case No. 89CW298 decreed 7-19-1990, the remaining
110 c.f.s. of the original right was made absolute (110 + 190 = 300), plus the 100 cfs of
the 1st Enlargement and the 200 c.f.s. of the 2nd Enlargement were made absolute, thus
making the entire 600 c.f.s. for the direct flow right absolute as of 1990.

2. Windy Gap Reservoir. Out of the total amount of 1,546.14 AF, 445 AF is absolute
and 1,101.14 is conditional for a storage right from the Colorado River. This started out
as 1,546.14 AF (conditional) with an appropriation date of 6-22-1967 in CA 1768
decreed 2-24-1978, with the amount confirmed on remand in an Interlocutory Decree
dated 10-27-1980. In Case No. 88CW 169 decreed 2-6-1989, 445 AF of the

original 1546.14 AF was made absolute, leaving 1,101.14 AF conditional. In Case No.
08CW92 decreed 4-12-12 (which is the latest diligence decree) the 1,101.14 AF was
continued as conditional until April 2018.

3. Jasper Pump and Pipeline. All 300 c.f.s. remains conditional for this direct flow
right from Willow Creek. This right has an appropriation date of 6-22-1967 in CA 1768,
decreed 2-24-1978, with the amount confirmed on remand in an Interlocutory Decree
dated 10-27-1980. In Case No. 08CW92 decreed 4-12-12 (which is the latest diligence
decree) the 300 cfs was continued as conditional until April 2018.



4. Jasper Reservoir. All 11,292.58 AF remains conditional for this storage right from
the Colorado River and Willow Creek. This right has an appropriation date of 6-22-1967
in CA 1768, decreed 2-24-1978, with the amount confirmed on remand in an
Interlocutory Decree dated 10-27-1980. In Case No. 08CW92 decreed 4-12-12 (which is
the latest diligence decree) the 11,292.58 AF was continued as conditional until April
2018.

In summary:
All 600 c.f.s. is absolute for the Windy Gap direct flow diversion

445 AF is absolute for the Windy Gap Reservoir storage right with 1,101.14 AF
remaining conditional

All 300 c.f's. of the Jasper direct flow right remains conditional
All 11,292.58 AF of the Jasper Reservoir storage right remains conditional
3. Mitigation for Original Windy Gap Project.

The 1980 Agreement contained some mitigation for the impacts of the Windy
Gap Project. The ROD for the original Windy Gap Project incorporates the 1980
Agreement and refers to additional mitigation.

Section V of the ROD provides in pertinent part:

“The following mitigation measures have been agreed to by the
sub district: (1) about 11,000 acre-feet of the average annual
project yield of 56,000 acre-feet will be committed to maintain
minimum “‘instream flows; (2) existing and some future water
rights will be protected; (3) disturbed soil and vegetation will be
reclaimed, (4) various commitments by the sub district to West
Slope interests will protect prospective West Slope uses of
Colorado River water, and (5) threatened and endangered fish will
be protected by resolution of the sub district to provide certain
conservation measures”.

The Record of Decision Permit No. 6520 states under paragraph 2. “... and current and
prospective West Slope water rights and users of Colorado River water would be compensated
Jor loss of an annual average depletion of 54,000 acre-feet of water”. The permit goes on to
apply mitigation.

“All practicable means to avoid or minimize environmental harm
Jrom the project have been adopted. As identified in the EIS, the
Jollowing mitigation measures will be incorporated to substantially
reduce impacts associated with the project:
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A minimum flow agreement between Northern Colorado Water
Conservancy District and the Division of Wildlife was signed 23
June 1980. The terms of the agreement will lessen the adverse
impacts of the project on aquatic life.

The pipeline route will be revegetated and vegetation will be
planted around the reservoir to minimize impacts on vegetation.

A plan to mitigate wetlands inundated by the reservoir will be
prepared and coordinated with the Environmental Protection

Agency.

Reservoir operations and architectural controls on structures are
being utilized to lessen the impacts of aesthetics.

Impacts on cultural resources are being mitigated through
controlled surveys and data gathering.

Roads will be permanently and temporarily relocated to reduce
interference with normal traffic flow.

Conservation measures to aid recovery of endangered fishes in the
Colorado River will be accomplished. '

Mitigation associated with salinity increases and reduced flows
downstream are being handled by the Colorado River Salinity
Control Project.

Monitoring of pre- and post-project water temperatures will occur
to direct and possibly correct and post-project temperature
changes.”

The instream flows were implemented through a Memorandum of Understanding between the
Subdistrict, Northern and Division of Wildlife, Colorado Department of Natural Resources,
Relating to Minimum Stream Flow in Association with the Windy Gap Diversion Project, it was
agreed to the following fixed rates of flows: '

e From Windy Gap Diversion Point to the mouth of the Williams Fork River: 90 cfs.
e From the mouth of Williams Fork River to the mouth of Troublesome Creek: 135 cfs.
¢ From the mouth of Troublesome Creek to the mouth of the Blue River: 150 cfs.

o In addition, once in every three years, if equivalent flushing flows do not otherwise occur
pas the Windy Gap Diversion Point, Subdistrict shall release on call by the Colorado
Water conservation Board, on the recommendation of the Division of Wildlife, a total of
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450 c.f.s. of water for fifty hours, or its equivalent, during the period of April 1 through
June 30, for flushing flow purposes.

These CWCB minimum instream flow rates are required only when Windy Gap is diverting.
Otherwise, the inflow is required to be the outflow.

Colorado Water Conservation Board (CWCB) decrees for instream flows in these amounts and
stream segments described above were issued under 80CW446, 80CW447 and 80CW448 dated
September 24, 1982.

4, The Windy Gap Project 1041 Permit.

The Windy Gap Project was permitted in 1980 by the Grand County Board of County
Commissioners acting as the 1041 Permit Authority by Resolution 1980-6-1. The permit was
reviewed and issued under Chapter 5 of the Grand County 1041 Regulations for Municipal and
Industrial Water Projects. Grand County also issued a Special Use Permit for the Windy Gap
Project under Board of Commissioner Resolution 1980-6-4. Grand County’s Zoning Regulations

- required a Special Use Permit for reservoirs impounding 100 acre feet or more of water.

The 1041 Permit that was issued by Grand County relied upon the Draft EIS and the 1980
Agreement. The Purpose and Need stated in the Final EIS was “to supply the municipal and
industrial water needs of the cities of Estes Park, Boulder, Loveland, Longmont, and Greeley;
and Platte River Power Authority. The Project would supply all of the additional municipal and
industrial water needs of the service area projected for the year 2000, 1t further relied on the
outcome of a Final EIS in substantial accord with the Draft EIS as well as the ROD issued by
Reclamation and Record of Decision Permit issued by the Corps.

Grand County’s 1041 permit allowed the design, construction and operation of the Windy Gap
Project, Reservoir and Pipeline, as proposed and described in the Environmental Impact
Statement. The permit also required the Subdistrict to comply with all terms and provisions of
Senate Document 80.

The 1041 Permit was amended in 1985 to recognize the 1985 Supplement.
5. Special Use Permit.

The County issued a Special Use Permit for the Windy Gap Project. Recent case law clarifies
that the County does not have jurisdiction to require that the Subdistrict obtain a Special Use
Permit for the 2012 WGFP. See Board of County Commissioners of the County of Boulder vs.
Hygiene Fire Protection District dated December, 2009. This decision says that no County
zoning or land use regulations (other than 1041) apply to special districts or governmental
entities. When a project is proposed to a county by a governmental entity, the C.R.S. § 30-28-
110(1)(c) “location and extent” controls.

6. Other Agreements

In 1988, Grand County entered into a Water Allotment Contract with Middle Park. This
allotment was based on Grand County’s desire to obtain a portion of Middle Parks’ water
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designated to be stored in Granby Reservoir. The allotment contract was specifically subject to
and described in the Windy Gap Agreement and Supplemental Agreement. Grand County was
responsible for obtaining whatever Court proceedings were necessary to transfer the rights to the
Jocation and use necessary for the County. Middle Park agreed to convey to Grand County 15
acre feet per year of water free of charge which was transferred to the County in the form of a
Quit Claim Deed.

MITIGATION

There has been much confusion regarding the mitigation that will be required and applied to the
incremental impacts for the 2012 WGFP and the subsequent impacts of the Windy Gap Project
that were not identified or considered properly in the permitting of that project. The unforeseen
impacts of the Windy Gap Project are not direct impacts of the 2012 WGFP. As previously
documented in the history of the Windy Gap Project, implementation of the provisions of the
1980 Agreement constituted compliance, and furnished satisfactory mitigation measures for the
development of the Windy Gap Project.

The direct impacts of the 2012 WGFP will have to be mitigated and mitigation has been
proposed in the Final EIS. The ROD has not been issued nor has the permit required from the
Corps of Engineers. These two documents may require additional mitigation beyond what has
been suggested in the Final EIS. The State of Colorado through the Wildlife Commission, has
issued a Wildlife Mitigation Plan for both the 2012 WGFP and Denver’s Moffat Firming Project.

All mitigation applied, by any agency having permitting authority, will be permit conditions of
the 2012 WGFP, if approved. Grand County is a cooperating agency on the 2012 WGFP. As
such, it has continued to advocate for appropriate mitigation and to provide all information
requested by the Lead Agency (Reclamation) as well as the Corps.

ENCHANCEMENTS

There has been a great deal of confusion regarding mitigation vs. enhancements. The Subdistrict
has proposed certain enhancements through a draft document called the Windy Gap Firming
Project Intergovernmental Agreement (WGFP IGA). The enhancements are intended to address,
in part, existing conditions in the Colorado River below Windy Gap particularly during the low
flow periods when Windy Gap is not pumping. The enhancements are NOT mitigation and the
WGFP IGA is specific that the enhancements are not to be used as mitigation.

Temperature exceedances and low flow stresses the aquatic environment during the low flow
periods. Low flow also makes it difficult for the irrigators to access their water rights. Currently
there are no resources available to address these existing concerns.

- The enhancements are defined in the WGFP IGA and address a number of concerns expressed

by Grand County, Middle Park, and the River District. If the 2012 WGFP is not approved, the
enhancement offerings will be withdrawn.

Since Grand County is a permitting agency for the 2012 WGFP, the Board of County
Commissioners was not involved in the negotiations for the enhancements and has not approved
the proposed WGFP IGA.



There are some instances where the proposed enhancements could be considered to provide
additional offset to impacts of the 2012 WGFP.

PROPOSED WINDY GAP FIRMING PROJECT INTERGOVERNMENTAL
AGREEMENT

The Subdistrict first approached Grand County prior to the Preliminary EIS for the 2012 WGFP
to discuss possible enhancements to help improve existing conditions in the Colorado River. The
existing Windy Gap Project has had impacts to the aquatic environment of the Colorado River
that were not predicted in the original EIS or ROD. The enhancements offered in the WGFP IGA
would be aimed at the current conditions. Over the past several years, County staff, Middle
Park, and the River District have been negotiating a draft WGFP IGA with the Subdistrict and
Northern that could address some of these exiting impacts.

The Subdistrict has included a copy of the draft WGFP IGA in the application packet. This
WGFP IGA is still in draft form as the Board of County Commissioners has not reviewed or
approved the WGFP IGA. If approved, this WGFP IGA may have to be modified depending on
the outcome of the 1041 permit review and hearings, as well as State of Colorado’s finding on
the legality of implementation strategies for some of the offerings, and any permits issued by
federal agencies which could conflict or change sections of the WGFP IGA.

The WGFP IGA allows for the construction of a 90,000 AF Chimney Hollow Reservoir or any
combination of reservoir or reservoirs on the East Slope that are constructed as an alternative or
in addition to the preferred alternative (Chimney Hollow) identified in the Final Environmental

" Impact Statement (Alternative Reservoir) provided that the cumulative active storage capacity of
Chimney Hollow Reservoir and any Alternative Reservoirs does not exceed 90,000 acre feet
AND as long as the environmental footprint in Grand County is not affected.

The WGFP IGA provides enhancements to Grand County and Middle Park as well as certain
assurances to the River District in its mission to protect the Colorado River.

A summary of the negotiated enhancements for the Colorado River in Grand County include:

e An opportunity for Grand County to pump and store water in Granby Reservoir for
release to the environment as directed through the effort termed Learning by Doing. Most
of the current stresses to the river occur in the late summer and early fall, typically when
Windy Gap or the proposed 2012 WGFP would not be pumping. The proposed WGFP
IGA provides water for Grand County under three scenarios.

a. Transfer Water. Middle Park calls for water for its contractees at the beginning of
the pumping season currently. Any water not released for Middle Park at the end of the
season reverts back to the Subdistrict and is transported to the east slope. Under the draft
WGFP IGA, the water that Middle Park does not use at the end of the season is
transferred to Grand County to be released to the environment or stored for the next
season in space provided in Granby Reservoir. If the Subdistrict is issued all of the
necessary permits for construction of Chimney Hollow Reservoir and accepts the permits,
the transfer water will be available to Grand County on a shared basis until Chimney
Hollow is constructed.
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b. Variable Water. Grand County would have an opportunity to pump water on
completion of WGFP. Grand County would receive 3.8% of the 2012 WGFP pumping
after the project pumps 15,000 AF up to a net credited storage of 1500 AF. If the 2012
WGFP participants stop pumping prior to the time Grand County has received 1500 AF
and the rights are still in priority, Grand County can elect to continue pumping to attain

the 1500 AF if there is storage available. On average, this variable water provides 500
AF.

c. Year End Pumping. After the 2012 WGFP ceases to pump, Grand County can
elect to continue pumping Windy Gap water constrained only by the carryover storage
available. Grand County will be required to pay for the pumping costs. In the Colorado
River Cooperative Agreement, Denver Water will provide §1M to offset the pumping
costs to Grand County. It can be used annually to pay for 50% of the pumping costs.

d. Grand County is provided with 4500 AF of storage space and Middle Park 3000
AF for a total of 7500 AF, which can be shared between the two entities. Grand County is
allowed the total 7500 AF of storage upon approval of the WGFP IGA. Upon completion
of the Chimney Hollow, the storage for Grand County reduces to 6000 AF. Upon an 85%
fill of the active storage capacity of Chiimney Hollow Reservoir, Grand County’s storage
space is reduced to 4500 AF but can then be shared with Middle Park’s 3000 AF of
storage.

e. Learning by Doing is akin to adaptive management in that conditions of the
resources, as they unfold in the future, will be analyzed and the enhancements offered
will be applied to address those conditions. It keeps the determination as to what may be
a benefit from being static and instead being active as to condition presented. There is a
set membership on the management team with advisory team members anticipated. All
members are committed to the process for perpetuity and cannot disengage. This allows
for a partnership in making appropriate decisions, with no finger pointing. Denver and
Northern are both on the management committee. A consensus as to how the water and
money resources is the method of decision, but if a consensus cannot be reach in any
given year, Grand County will determine how the water resource will be applied that
year.

The WGFP Final EIS proposes mitigation for impacts of the 2012 WGFP that were identified in
the EIS process. Comments submitted to the Corps and the Reclamation on the 2012 WGFP
DEIS and Final EIS question whether the proposed mitigation is adequate to address the new
impacts to the Colorado River, Grand Lake, and Willow Creek. The County received copies of
those concerns. They are part of the record of this proceeding and will be introduced at the
public hearing.

e The WGFP IGA provides a firm yield to Middle Park and describes how that firm water
will be delivered. Middle Park’s current yield of 3000 AF is not firm and is subject to the
same non-reliance as the original Windy Gap Project.

e Public access and protection of open space.
11



There will be a pump fund established for the Meadow Pumpers above Kremmling to
assist with repair and replacement of pumps.

A flow measuring fund will be established, however if not used in ten years, will be split
between the Subdistrict and Learning by Doing.

The Subdistrict’s Jasper Water rights will be abandoned.

Future water acquisition, appropriation and development of projects in Grand County are
curtailed unless approved by Grand County and the River District.

Shoshone outage protocol is included for the Subdistrict.
Participation in Learning by Doing.

Study of a bypass though Windy Gap Reservoir is provided.

List of Agreements to be executed together with WGFP IGA (clbsing documents)

Agreement with Northern Water

Grand Lake Clarity Agreement (known as Umbrella agreement)

Appraisal Study now know as Alternates Development Report

Processed Materials Agreement

Windy Gap Decree

Grand County RICD Stipulation

Learning by Doing Cooperative Effort

Green Mountain Reservoir Administration

Contracts for Delivery of Water to Grand Valley

Guidelines for Meadow Pumpers Fund

Guidelines for Measuring Devices Fund

Form of Easement for Access for Telemetry

Agreement Among Middle Park, Grand County and River District on Operating and
Administering Water Apportionments and Carryover Balances

Amendatory Contract (Carriage Contract)

Side letter from Subdistrict to River District re: no opposition to use of WG water for
uses incidental to irrigation such as fish screen, fish ladder, etc.
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DESCRIPTION OF THE PROPOSED 2012 WINDY GAP FIRMING PROJECT WITH
COMPARISONS TO “NO ACTION”

The Subdistrict has requested that the original Windy Gap 1041 Permit remain in effect with no
changes as a vested right regardless of the outcome of the 2012 WGFP 1041 permit, however it
also states that if the 2012 WGFP Permit conflicts with 1980 Windy Gap Permit, the 2012
WGFP provisions will control. This request raises legal issues that will be evaluated during the
course of permit hearings. The County Attorney will consider and respond to the relationship
between the two permits and advise the Permit Authority.

PREFERRED ALTERNATIVE (CHIMNEY HOLLOW)

The Subdistrict acting by and through the Windy Gap Firming Project Water Activity Enterprise,
has applied for a permit utilizing Grand County’s regulations of Areas and Activities Designated
as Matters of State Interest (1041) for the 2012 WGEFP. The Final EIS for the 2012 WGFP
identifies the relationship with the original Windy Gap EIS and the 2012 WGFP EIS in section
1.4.2.2 on page 1-7. This section states:

The proposed Firming Project would not exceed the average annual diversion of
56,000 AF evaluated in the 1981 EIS and ROD or any other diversion-related
limitations or water rights.

The Windy Gap Project has not met the firm yield expectation (56,000 AF average annual yield)
of the Subdistrict nor the original participants. On average, the project has had a shortfall of
30,000 AF on an average annual basis. The 2012 WGEFEP proposes to firm 30,000 AF with the
construction of a 90,000 AF. Chimney Hollow Reservoir, which is the preferred alternative
identified in the Final EIS for the project. In order to provide for an additional annual firm yield
0f 30,000 AF, a storage reservoir of three times that capacity must be constructed.

Because Windy Gap must rely on space in Granby Reservoir and delivery capability of the C-BT
Project through the Adams Tunnel, there has been many times when delivery and space available
for Windy Gap water was not possible, especially in wet years. The original Windy Gap Project
was estimated to delivery about 48,000 AF of firm yield following conveyance and evaporation
losses (shrink) and allocations to Middle Park Water Conservancy District (3000 AF). Each
Windy Gap participant was entitled to 1/480™ share (units) of the annual yield which was
expected to provide 100 AF per year per unit. According to the Final EIS for the Windy Gap
Firming Project (WGFP Final EIS) between 1985 and 2004, Windy Gap was only able to deliver
an average of less than 10,000 AF per year or 20 AF per unit. (See Section 1.5.2, WGFP EIS).

NO ACTION ALTERNATIVE

The Final EIS for the 2012 WGFP contains five alternatives. The preferred alternative is
Chimney Hollow Reservoir. The National Environmental Policy Act (NEPA) requires that a
project proponent also analyze a “no action™ alternative. Under the “no action” alternative,
Reclamation would not approve the connection of the WGFP facilities (Chimney Hollow or
alternate reservoirs) to C-BT facilities.
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The Subdistrict would maximize the delivery of Windy Gap water to participants under existing
agreements between Reclamation and the Subdistrict (Carriage Contract). Participants would
seek to maximize their delivery of Windy Gap water using existing facilities, but would be
limited by the Carriage Contract. Continued operation and delivery of the Windy Gap water
would not require NEPA compliance or a permit from the Corps, but if the City of Longmont
decided to enlarge Ralph Price Reservoir to firm its Windy Gap water, it is likely to result in a
discharge to a regulated water of the U. S., which is subject to Corps permitting requirements
and other NEPA compliance (EIS. P.2-15 and 2-17).

Table ES-2 (p.ES11) provides the average annual changes in the Colorado River flow and
diversions by alternative. Of particular interest are the existing conditions, Alt. 1 which is the “no
action” alternative and Alt 2 which is the preferred alternative.

On average, the project has diverted 36,532 AF since it became operational. It would anticipate
delivering on average 46,084 AF if permitted for the preferred alternative. The “no action”
alternative would produce 43,573 AF of average annual diversions. This equates to an 8%
(12,000 AF) decrease in flow below Windy Gap for the “no action” alternative and 14% (21,000
AF) decrease for the preferred alternative. Another way of looking at this is that an increase of
7000 AF of diversions would occur for the “no action” and 9500 AF for the preferred alternative.

. 151,358 o 701,801 —
Altl - Np Action 55345 -7 43,573 ~19 138,914 -8 689,357 -2
Alt 2~ Proposed Action | 50,220 -15 46,084 +26 130,675 -4 680,512 3
A3 52,071 -12 48,052 +32 130,370 ~14 680,807 3
Alt4 ' 52,091 -12 41897 +31 130,453 -4 680,890 3
AltS 51,903 -13 48,483 +33 128,681 -4 680118 3

The projected increases for the two alternatives are more fully understood if compared to Table
3-2 (p. 3-11 and 3-12). Actual deliveries from 1985 — 2008 were 14,865 AF average annual
diversions. For the period from 2001 — 2008, average annual diversions were 27,447 AF. The
largest annual diversion was 64,200 AF in 2003 and the smallest being zero. The majority of the
diversions to date have occurred in May and June with five years showing small diversions in
April. There is only one diversion in the time period that occurred in July and that was 2276 AF
in 1985.
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1985 0 488 0 2,276 2,764
1986 0 0 0 0 0
1987 0 3.730 0 0 3.730
1988 0 0 19.966 0 19.966
1989 0 0 4,036 6 4,036
1990 0 4,980 9,612 0 14,592
1991 0 0 19.303 0 19,303
1992 0 11,213 10,683 0 21,896
1993 254 11,372 10.116 0 21,742
1994 0 8.336 2448 0 10,784
1995 0 13.620 441 0 14,061
1996 0 0 0 0 0
1997 0 0 0 0 0
1998 0 0 0 0 0
1999 0 0 0 0 0
2000 0 0 0 0 0
2001 58 10.300 3,892 0 14.250
2002 0 0 0 0 0
2003 6.166 27.592 30,442 0 64,200
2004 0 327 0 0 327
2005 3.697 18,103 15,520 0 41,320
2006 14.858 10,163 25,022
2007 7.079 21,140 12.714 40.933

CUMULATIVE EFFECTS (with and without reasonably foreseeable actions)

There has been concerned raised with regard to the cumulative effects of the 2012 WGFP when
coupled with reasonably foreseeable future actions. One such future action that is of concern is
the Moffat Firming Project which will increase diversions from the Fraser River of 14,000 AF on
an average annual basis. Table 3-20 (p.64 EIS) provides a summary of the average monthly
depletions and flows in the Colorado River at Windy Gap for cumulative effects for the model
period. Line #3 is for depletions for “no action” including reasonable foreseeable actions and
Line #4 is for the preferred action including reasonable foreseeable actions. The reasonably
foreseeable actions include Grand County growth and the Moffat Project.
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Table 3-20. Sumsary of average montltly deplethons and flows in thie Colorado River at W!ndw Gap for cumulative effects for the WGFP
moﬁel stum pariud Ix om 1950 tlu-ough 1996 (A¥).
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3 | Reasomilie Foreseeatis Actions Hi) 5 2] ) 1| M 31 30| 15545 6ese| sG] H4] s

Dipilatinns for Aleenative 5 Ineimding Reatonable
Foresteatie Actions

“Model results indicate that the percentage of native flows remaining after the various depletions
ranges from less than 20% in May to about 60% in March under all alternatives.” (EIS p. 3-63).

Tables 3-21, 3-22 and 3-23 in the EIS (p. 3-65, 3-66, 3-67) detail the diversion amounts at key
location during average, dry and wet years under the “no action”, preferred and Dry Creek/Rock
Creek scenarios. For example, at the confluence of the Fraser and Colorado Rivers this is what

~ would be expected for cumulative effects:

Average Year

Existing conditions No Action Preferred

91,025 AF 79,729 AF (-12%) 79,714 AF (-12%)
Dry Year

35,432 AF (-13%) 30,787 AF (-13%) 30,787 AF (-13%)
Wet Year

178,477 AF 156,645 AF (-12%) 156,715 AF (-12%)

There has been concern about the cumulative effects of the 2012 WGFP when coupled with the
proposed Moffat Project. This question was one posed in the Planning Commission review of the
2012 WGFP. The information from the modeling work is directly out of the EIS in order to
provide a more complete picture of what could occur if the future follows the past.
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DISCUSSION OF COMPLIANCE OF GRAND COUNTY’S REGULATIONS FOR
AREAS AND ACTIVITIES DEEMED AS MATTERS OF STATE INTEREST

According to Grand County’s Regulations for Areas and Activities Deemed as Matters of State
Interest, Chapter 5, Municipal and Industrial Water Projects, section 5-103 Definitions:

“Municipal and industrial water project” means a system and all integrated
components thereof through which a municipality or industry derives its water
supply from either surface or subsurface sources. This includes a system and all
integrated components thereof through which a municipality or industry derives
water exchanged or traded for water it uses for its own needs”.

The source development area for the project means, “that geographic area or
region wholly or partially within this County which will be developed or altered
in connection with the development of a municipal or industrial water project as
these terms are defined in §5-102(3).

$5-102(3) is in the Purpose and Intent for the project, and reads as follows:
“Insure that municipal and industrial water projects are developed in such a
manner so as not to pollute rivers, streams, lakes, reservoirs, ponds and aquifer
recharge areas within the source development area”.

Section 1-305 Approval or Denial of Permit Application

(1) If the Permit Authority finds that there is not sufficient information concerning any
material feature of a proposed development or activity, the Permit Authority may deny
the application or it may continue the hearing until the additional information has been
received. However, no such continuance may exceed sixty (60) days unless agreed to by
the applicant.

(2) The Permit Authority shall approve an application for a permit to engage in development
in an area of state interest or development for the conduct of an activity of state interest if
the proposed development or activity complies with the provisions of the regulations
governing such area or activity. If the proposed development does not comply with such
regulations, the permit shall be denied.

(3) The Permit Authority conducting a hearing pursuant to this section shall state, in writing,
reasons for its decision and its findings and conclusions.

(4) The Permit Authority shall reach a decision on a permit application within one hundred
twenty (120) days after the completion of the permit hearing, or the permit shall be
deemed approved.

Review of the EIS for the 2012 WGFP, associated information, studies and permits included in
the application packet and other pertinent information, along with public testimony will
determine if the source development area will be adequately protected given the additional
diversions and method of storage and transfer contemplated.

17



5-306 Approval of Permit Application. A permit application for development of a municipal
or industrial water project shall be approved if the proposed development complies with the
following criteria (County criteria is in bold type):

(a) The need for the proposed water project can be substantiated.

The application substantiates the need for the project at pages 8-14, and 53 of the application.
A need that is not defined in the Purpose and Need but is disclosed on page 19 of the application
causes concern.

New industrial uses such as “fracking” on the front range can expand the need for water without
limitation thereby increasing the likelihood of future diversions from Grand County. The draft
WGFP IGA (IV. ]. 2.) attempts to address this concern by stating that Grand County “will not
allow Subdistrict or the WGFP Enterprise, without prior express written consent of Grand
County and the Colorado River Water Conservation District to acquire any existing water rights
in Grand County, construct additional water supply facilities in Grand County, appropriate new
water rights in Grand County, or appropriate any new water rights in Water Division No. 5 that
will result in depletions of water from Grand County”.

RECOMMENDATION: This criterion 5-306(a) appears to be satisfied.

(b) Assurances of compatibility of the proposed water project with federal, state,
regional and county planning policies regarding land use and water resources.

1. Identified Plans. The application lists the applicable plans, permits, and approvals at
page 53 of the application:

Clean Water Act 404 permit

CDPHE 401 certification

Fish and Wildlife Mitigation Plan, C. R. S. § 37-6-122.2
Water Conservancy Act, C.R.S. § 37-45-101 et seq.
Clean Water Act 208 Plan (NWCCOG 208 Plan)

Grand County 1041 Permit

Grand County Stream Management Plan.

The proposed WGFP IGA is intended to satisfy section 37-45-118(1)(b)(I) of the Water
Conservancy Act. See WGFP IGA Section VI F. In order to make that determination, the WGFP

IGA must be enforceable and the Subdistrict must be able to comply with all components of the
WGFP IGA.

The Fish and Wildlife Mitigation Plan has been approved by the Colorado Wildlife Commission
along with The Fish and Wildlife Enhancement Plan. These plans cover both the 2012 WGFP
and the Moffat Project.
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As a matter of federal law, the 2012 WGFP cannot be constructed until the 404 permit has been
issued by the Corps of Engineers and Colorado Water Quality Control Commission has issued
the 401 Certification.

The Stream Management Plan will guide the Learning by Doing process in which the Subdistrict
will participate as required by the WGFP IGA.

2. Other Plans Not Included in Application. The following applicable plans, permits
and approvals are not identified in the application:

Grand County Master Plan. Grand County Master Plan was last updated in 2011. This
plan had broad community input and support. The Plan contains seven elements which are
considered the core of the plan. Those elements include Natural Resources; Land Use — Growth
and Development, Development: the Build Environment; Community and Public Facilities;
Transportation; Economic Base; and Administration & Process. Each section contains a number
of subsections. Grand County’s 1041 process incorporates these Master Plan provisions into the
permit process through reference to plans in 5-306b. Sections of the Master Plan relevant to this
application are Natural Resources, Land Use-Growth and Development, Community and Public
Facilities, and Economic Base.

Natural Resources

Natural Resources include several subsections, but those under which this application w111 be
reviewed are wildlife, wetlands, and water resources, and visual resources:

Wildlife: The quality, integrity and interconnected nature of critical wildlife habitat in
Grand County should be preserved and protected. In order to accomplish this goal,
there has to be recognition of the economic, recreational, environmental and cultural
importance of hunting, fishing, and wildlife watching in Grand County, and the
minimization of impacts to critical wildlife habitat and/or corridors.

The 2012 WGFP application, and the WGFP IGA and closing documents, contains
elements that would address these requirements along with the stream restoration and

- temperature requirement in the Fish and Wildlife Mitigation Plan. Participation in the
Learning by Doing sustain these efforts for the future.

Wetlands: Provide for the long-term protection of wetland functions and values.
The 2012 WGFP application addresses wetlands, but does not address long term
protection as could be associated with the stream depletions. There will be conditions

recommended to address this goal under criterion (f).

Water Resources: The long term protection of water resources and water quality in
Grand County is the goal.
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This section includes working with entities and other parties to maximize water levels in
the Colorado River and, other water bodies while exploring the feasibility of in-stream
flows for environmental and recreational purposes, maintaining optimum flows in
streams and rivers, working to retain and protect existing water rights for use in Grand
County, and supporting projects that restore stream channels and natural conditions, and
improve fish and wildlife habitat.

These goals could be met by the additional water for Grand County’s use provided in the
proposed WGFP IGA and through the endangered fish releases from Granby Reservoir.
Also, protection of water rights in Grand County from future transbasin diversion by the
Subdistrict and Northern, and restoration of stream channels through the approved State
Fish and Wildlife Mitigation and Enhancement Plans, could help to achieve this goal.
Participation in Learning by Doing would support this goal.

Visual Resources: Visual resources play a major role in the county’s character, quality
of life and economy. Recognition of the importance of visual resources by maintaining
those resources to promote overall rural character, quality of life and the tourist and
recreation based economy.

The 2012 WGFP could meet this goal with the WGFP IGA and closing documents which
would continuation of work to improve the water clarity in Grand Lake, maintain lake
levels for recreation, provide additional public access around Willow Creek and specify
development of Subdistrict land through Grand County Rural Land Use Process.

Land Use. Growth and Development

Land Use, Growth and Development include several subsections, but those under which this
application will be reviewed are Pattern of Development, Rural and Open Land Pattern:

Generally under all of the subsections mentioned, Grand County’s goal is to direct
development so as to preserve economic success by striking a balance between quality
of life, preservation of the environment and the County’s rural character.

The 2012 WGFP application and WGFP IGA with closing documents will require that
future development of lands held by the Subdistrict would proceed under the Rural Land
Use Process. The WGFP IGA provides water for the environment, restoration
opportunities through the Fish and Wildlife Mitigation Plan, and lake level preservation.
Through Learning by Doing, the Subdistrict and Northern participate in ongoing efforts
to maintain the environment.

Community and Public Facilities

Community and Public Facilities include several subsections, but the one associated with this
application is Recreation Facilities:

20



x/ .

Recreation Facilities: Develop recreational resources within the county to meet the
needs of all age and interest groups.

The WGFP IGA and associated documents requires the Subdistrict and Northern to
remove their objections to the Recreational Instream Channel Diversion (RICD) that
Grand County is pursuing. Additional water released for the endangered fish as well as
Grand County environmental water will help preserve existing recreational resources.

Economic Base

Economic Base includes numerous subsections, but those appropriate to this review are
Recreation & Tourism Based Industry and Natural Resource Based Industry.

Recreation and Tourism Based Industry: Encouragement and support of year-round
recreation while making effort to retain Grand County’s unique rural, western and scenic
character that is so appealing to tourists.

The 2012 WGFP IGA and closing documents will help support the year-round recreation
by providing water resources, a process for improving clarity in Grand Lake, maintaining
lake levels, and protection of the rural, western and scenic character by committing to
development of it properties under the Rural Land Use Plan.

The WGFP IGA also provides that the Subdistrict will arrange with Northern to allow for
public access along Willow Creek, and the designated area is to be managed by the
Colorado Parks and Wildlife or other agency approved by Northern. However, the public
access could be revoked if Northern were to sell its property. If this provision is to be
considered to address this requirement of the Master Plan, then the Subdistrict must
provide a plan for how it would replace the value of the public access that would be lost
if Northern sells its property and revokes the public access.

Natural and Resource Based Industry: Encouragement and support of natural resource
based industry and renewal energy such that it compliments and/or enhances the
County’s rural character and natural setting and sustains quality of life for County
residents.

The 2012 WGFP IGA and closing documents provide funding for irrigators above
Kremmling to repair and replace pumps necessary to access agricultural water. The

agricultural base of Grand County is essential to sustaining the quality of life for County
residents.

Compliance with the Grand County Master Plan could be satisfied with the following conditions:

. The WGFP IGA and closing documents are executed either in conjunction with any

permit executed by the Permit Authority, or any permit issued by Grand County is
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contingent upon execution of the of the WGFP IGA and closing documents and
compliance with the WGFP IGA and closing documents.

2. The Subdistrict provide a plan for how public access will be compensated if the public
access provided in the WGFP IGA were to be revoked due to the sale of the property by
Northern.

Senate Document 80. The 2012 WGFP must comply with Senate Document 80. This is
also a requirement of the WGFP IGA. The requirement to comply with Senate Document 80
also applies to the on-going operations of the C-BT.

Grand Lake is Colorado’s largest natural lake and was conscripted into the C-BT Project as a
conduit for water. Senate Document 80 provided assurances from the C-BT Project to both the
East and West Slope. There are five primary purposes stated in Senate Document 80 under which
the project must be operated. Those five purposes are:

To preserve the vested and future rights in irrigation.

To preserve the fishing and recreational facilities and the scenic
attractions of Grand Lake, the Colorado River, and Rocky
Mountain National Park.

To preserve the present surface elevations of the water in Grand
Lake and to prevent a variation in these elevations greater than
their normal fluctuation.

To so conserve and make use of these waters for irrigation, power,
industrial development, and other purposes, as to create the
greatest benefit.

To maintain conditions of river flow for the benefit of domestic and
sanitary uses of this water.

2012 WGFP compliance with Senate Document 80 is covered in detail in Section 5-
306(d), below.

Bureau of Land Management Resource Management Plan. The 2012 WGFP was
considered to be included in the Wild and Scenic portion of the BLM Resource Management
Plan and has been agreed to by all parties participating. Subdistrict will make a contribution to
this effort as described in the WGFP IGA.
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Arapahoe National Recreation Area Policies (ANRA) — The ANRA was created in
1978: '

“..s0 as to Protect the area’s enduring scemic and historic
wilderness character and its unique wildlife and to preserve the
“areas’ scientific, educational, recreational, and inspirational
resources and challenges,; and

So as to preserve and protect the natural scenic, historic, pastoral,
and wildlife resources of the area and to enhance recreational
opportunities.

Administration of the ANRA provides that

the Secretary shall administer the area in accordance with laws
and regulations applicable to the national forests so as to protect
recreation and enjoyment, conservation and development of the
Scenic, natural, historic and pastoral values; utilize and dispose of
natural resources that will not impair the purposes for the
recreation area,; and manage for water quality.

The Secretary shall develop an overall management plan for the
ANRA.

Compliance with the ANRA policies could be met with the provisions provided WGFP IGA and
closing documents. If the U. S. Forest Service requires additional mitigation, these measures will
be included in any permit issued by Grand County.

Amendatory Contract with the Bureau of Reclamation. The 2012 WGFP will require
an amendment or new contract for the operation contemplated.

Northwest Colorado Council of Governments (NWCCOG). NWCCOG is the
designated management agency for the State for the Areawide Water Quality Management Plan
(208 Plan). NWCCOG’s review letter will be submitted into the record. In summary, the
following is required for the 2012 WGFP to comply with the 208 Plan:

Policy 1 — Protect and Enhance Water Quality
Grand County must review and approve the monitoring plan used
to verify compliance with the nutrient removal goal including the
proposed agricultural nonpoint source nutrient control projects.
The County should review and approve future mitigation measures
intended to remove the remaining 2,785 kg/yr of total nitrogen,
including the monitoring plan necessary to verify permanent
removal of this additional load.
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The applicant must commit to participating in the implementation
of the proportional share of any measure to reduce clarity impacts
identified through the Grand Lake Clarity MOU in order to offset
the impact to Grand Lake clarity associated with WGFP pumping.

The proposed mitigation of temperature should not be limited
either by the July 15 date or by the definition of WGFP pumping
proposed in paragraph 2 under “MWAT chronic Threshold
Exceedances — Reduction or Curtail of WGFP Pumping” on page
41 of the 1041 permit application.

Policy 2 — Water Use and Development
Temperature and Three Lakes water quality issues discussed under
Policy 1 above apply under Policy 2 as well. Those project impacts
must be mitigated to comply with Policy 2.

NWCCOG recommends that the Subdistrict provide and implement
a monitoring plan for fish and aquatic invertebrates. The purpose
of the plan would be to assess the benefits of the proposed habitat
enhancements, additional flows provided in the WGFP IGA, the
effect of increased flushing flows, and aquatic life trends
associated with the MML

Policy 3 — Land Use and Disturbance
NWCCOG recommends the Subdistrict implement a monitoring
plan to document potential degradation of riparian areas. The plan

should include species inventory and photo documentation.

Policy 4 — Domestic, Municipal, and Industrial Water and Wastewater
Treatment Facilities

WGFP would be in compliance with 208 Plan Policy 4.
Policy 5 — Chemical Management

This policy does not appear to apply to the aspects of the proposed
WGFP project in Region 12.

Policy 6 — Management System

The proposed project is a nonpoint source pollution issue
associated with hydrologic modifications. Grand Count is the 208
Management Agency with appropriate jurisidiction over the
proposed project under the 208 Plan through its 1041 permitting
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authority. The existing Windy Gap Project was. permitted by Grand
County. The proposed WGFP is a change in opeSrations and
Jacilities for that project and will therefore require a new or
amended 1041 Permit. This approach complies with the 208 Plan
Policy 6.

Colorado Parks and Wildlife. CPW’s letter will be entered into the public record. In

summary the letter supports the mitigation required by the Fish and Wildlife Mitigation Plan,
CPW’s securing of $250,000 to study potential modifications to the Windy Gap Reservoir,
support of the 10825 Endangered Fish Water which could address temperature, Learning by
Doing effort, and the WGFP IGA and urge the participants to work to execute this agreement.

Additional Reviews:

No additional comments were received by the Colorado Department of Health and Environment.

1.

- RECOMMENDATION: This criterion would be satisfied if the following conditions are met:

The 2012 WGFP project requires federal and state approvals and cannot go forward
without them. Consequently if the County issues a 1041 permit for the project, those
permits and approvals will become attachments to Grand County permit, and any permit
issued by the County will not become effective until all those permits are issued and
Grand County is provided copies of same. Grand County will not enforce the State and
Federal, but any violation of those permits will be considered a violation of any Grand
County permit.

The Subdistrict must comply with the requirements of the 208 Plan as outlined in
NWCCOG’s letter dated July 6, 2012.

The County recognizes that Grand Lake water quality has been a problem for many years
and additional pumping by the 2012 WGFP is likely to exacerbate the issue. One of the
closing documents is a proposed agreement between Grand County, Reclamation, and
Northern which requires all three entities to stay engaged in processes that would see
Grand Lake meeting the State Water Quality Standard, which is currently set at 4 meters.
Besides this agreement, there is also work proceeding between the three entities to move
to the next step in the process for providing increased clarity in Grand Lake and Northern
executing a supplemental repayment contract with Reclamation to finance this next step.
Because Northern is not the applicant for this permit, it is imperative that the Subdistrict
provide a method by which clarity issue addressed in the closing document (Grand Lake
Clarity Agreement) is bound to any permit issued by Grand County. This condition is
likely to be satisfied if any permit issued by Grand County is contingent on the execution
of the Grand Lake Clarity Agreement. The WGFP IGA and closing documents are
executed and made a part of any permit issued by the County.
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4. The Subdistrict shall provide a plan for how public access will be compensated if the
public access provided in the WGFP IGA were to be revoked due to the sale of the
property by Northern.

5. If the U. S. Forest Service requires additional mitigation or information to comply with
- the policies of the ANRA, that mitigation and/or information will become part of any
permit issned by Grand County.

() Municipal and industrial water projects shall emphasize the most efficient use of-
water, including, to the extent permissible under existing law, the recycling and reuse of
water. Urban development, population densities, and site layout and design of storm water
and sanitation systems shall be accompanied in a manner that will prevent the pollution of
aquifer recharge areas.

The application describes efficient use of the water, recycling and reuse of water at pages 17-20
of the application. The Subdistrict also indicates that some of the water will be used for fracking
in the oil and gas industry. Fracking water is typically injected into the ground and not reused or
recycled.

Efficient use of water also is discussed in the Final EIS as well as specific mitigation required to
guarantee efficient use is detailed in Table 3-164 (1b) of the Final EIS. One of the mitigation
measures stated is the need for all project participants to have conservation plans prior to the
delivery of water.

According to the 1041 application (at pg 18)

“ nine of the participants, Broomfield (City and County), Erie,
Greeley, Evans, Fort Lupton, Central Weld, Lafayette, Little
Thompson Water District, and Longmont have approved Colorado
Water Conservation Board (CWCB) conservation plans since the
passage of the Water Conservation Act of 2004 (Colorado House
Bill 04-1365). Louisville anticipates completing its plan in 2012.
Platte River is an industrial water user not covered by HB 04-
1365, but implements measures for efficient use and reuses its
water supply to extinction. As a component of the Water
Conservation Act, project participants would update their
conservation plans approximately every seven years”.

The application states, at pg 18, that the Subdistrict is a raw water provider and cannot enforce
water conservation through its allotment contracts, but the mitigation in the EIS does not
recognize that distinction. In order to meet the mitigation required, the Subdistrict will be need to
verify that not only does every participant comply with the conservation plan requirement of the
EIS as well as the Water Conservation Act, as currently in effect or which may be amended in
the future, but also that each project participant updates their plans approximately every seven
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years. The Subdistrict may have to amend its allotment contracts to comply with law and
mitigation requirements.

The Subdistrict has stated that according to its policies, the project participants are allowed to
sell or lease their shares (units). Because of the mitigation requirement for conservation as well
as compliance with the Water Conservation Act, no sale or lease of participant shares to other
municipalities will be aliowed unless the new owner or lessee has a valid conservation plan in
place and updates every seven (7) years as required.

The current participants own 440 of the 480 shares (units). The remainder is owned by the some
of the original Windy Gap Participants or other entities that have since purchased them. The City
of Boulder and the Town of Estes Park collectively own 40 Windy Gap shares (units). These two
Windy Gap participants are not part of the 2012 WGFP.

According to the EIS, (pg 1-3) delivery of 40 shares of water will be similar to current operation
and may increase over time as demand grows. The EIS states “the amount of water delivered to
these entities will not be expanded or diminished by WGFP”.

The WGFP IGA reaffirms the 1980 and 1985 Agreements as they relate to volumetric limits and
state that those limits apply to both the Windy Gap Project and the 2012 WGFP. To be clear,
those limits, 90,000 AF of diversion in any one year, and not to exceed an average of 65,000 in
any ten year running average, apply cumulatively to both projects and NOT to each one
individually. The WGFP IGA also does not allow the expansion of the C-BT project storage with
the combination of water stored in Chimney Hollow and Granby Reservoir. As previously
discussed, the Subdistrict states that it can pump whatever water is in priority from the Colorado
River, subject to storage capacity in Granby, as long as the amount of water transported through
the Adams Tunnel is within the volumetric limits.

Any permit issued by Grand County should be clear that volumetric limits and their application
to both the Windy Gap and 2012 WGFP participant’s use of water is in compliance with the
Windy Gap decrees and Colorado law.

There is no construction within Grand County so there will be no effect on storm water and
sanitation systems or pollution of aquifer recharge systems.

RECOMMENDATION: This criterion would be satisfied if the following conditions are met:

L. Subdistrict shall provide the County with documentation of conservation plans for all
municipal project participants prior to delivery of water through the 2012 WGFP, and that
participants are complying with the Water Conservation Act with regard to updating the
conservation plans every seven years.

2. Subdistrict shall provide written notice to the County when shares of the 2012 WGFP are
sold or leased and verification that the new owner or lessee has complied with conservation
requirements.
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3. Within 30 days of acceptance of an approved 1041 permit, the Subdistrict shall provide
the County with written documentation of how use of water for fracking satisfies this criterion.

4. Any permit issued by Grand County is subject to the volumetric limits of the WGFP IGA

and the requirements of the 1980 Agreement or 1985 Supplement that may remain in effect if not
changed by the WGFP IGA.

(d)  Provisions to insure the proposed water project will not contaminate surface water
resources.

The application, at p. 55, states that the 2012 WGFP water will not contaminate surface water
resources as it will be transported through existing facilities. The County disagrees with this
statement because the additional transport of water through the C-BT system will exacerbate the
water quality in the Three Lakes (Granby Reservoir, Shadow Mountain Reservoir and Grand
Lake) by increasing introductions of lower quality water from Windy Gap into Granby
Reservoir, and increased diversions of particulate-laden water through Shadow Mountain
Reservoir and Grand Lake. Although the Subdistrict has proposed mitigation of nutrient loading,
no mitigation is proposed for the non-algal particulates.

The clarity in Grand Lake has been an issue since the C-BT Project began pumping. The
first documented concern was in 1952 from the City of Loveland to the Bureau of
Reclamation complaining about algae in its water supply after the Farr Pumping Plant
began to transport water into the C-BT. Reporting on water quality from both east and
west slopes continued intermittently until the late 1990°s when a group of citizens around
Grand Lake worked to heighten awareness and sought Grand County’s support to rectify
the loss of Grand Lake’s scenic attraction as protected in Senate Document 80. For the
last decade, there has been a concerted effort to bring the clarity in Grand Lake back to its
pre-C-BT project clarity of 9 meters.

In 2006, Northern, Grand County, and several other entities began participation in the
Nutrient Study for the Three Lakes System (Grand Lake, Shadow Mountain and Granby
Reservoirs). A spin off from this study group is the Three Lakes Technical Committee
which focuses primarily on west slope water quality. In 2006, it was thought that nutrient
loading was the root cause of most of the water quality issues in the Three Lakes,
including Grand Lake clarity, but years of additional study, monitoring and reporting
have proven that nutrients are not the only cause of reduced clarity.

In 2008, the Colorado Water Quality Control Commission adopted two standards for
clarity in Grand Lake: a narrative standard supporting “the highest level of clarity
attainable, consistent with the exercise of established water rights and the protection of
aquatic life”, along with a numeric standard of 4 meter Secchi disk depth with 85%
compliance in any given year for the months of July, August and September. The
numeric standard becomes effective January 1, 2015.
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Pumping from Granby Reservoir to Shadow Mountain Reservoir, and subsequent water
transfer to the east slope via the Adams Tunnel, causes decreased clarity in Grand Lake,
as evidenced by stop-pump trials, water quality monitoring, and photographic records.

. Two two-week stop pump trials (2008 and 2009), as well as-a seven-week stop pump in

2011 made possible by extremely high runoff and full storage all resulted in improved
clarity: the 2011 “gift of nature” resulted in the best clarity in Grand Lake since the C-BT
became operational.

Recent studies have identified non-algal particulate matter as being considerably more
important to clarity than as nutrient loading. The source of the non-algal organic
particulates is currently under investigation.

The Subdistrict is proposing that reductions in nutrient loading will come from a combination of
wastewater treatment improvements to reduce point source nutrient loading above Windy Gap as
well as land use changes that would reduce non-point source nutrient loading. Wastewater
treatment plants above Windy Gap were evaluated to determine which, if any, treatment plants,
would be capable of achieving the level of nutrient loading reduction required to meet the 1:1
(nutrient neutral) standard applied in the Final EIS. The Fraser Valley Consolidated Plant is the
only one capable of meeting a portion of the reduction necessary. By financing improvements to
the Fraser Valley Consolidated Plant, it is expected that 822 kg/year of Nitrogen and 774 kg/year
of Phosphorus will be removed. The cost of the plant improvements is estimated to be $3.3M
with increased annual operating costs ranging from $120,000 to $230,000/year.

Part of the non-point source reduction proposed by the Subdistrict will come from two ranches in
the Willow Creek drainage above Windy Gap. The 265 acre E-Diamond H Ranch is currently
irrigated and periodically fertilized. To reduce nutrient discharges from run-off, the ranch will no
longer be irrigated or fertilized. It is estimated that this will reduce total nitrogen loading by 685
kg/year and total phosphorus by 117 kg/year. C Lazy U Ranch would implement best
management practices on 300 acres by a reduction in chemical fertilizer application, use of
vegetated buffer strips adjacent to Willow Creek and stream bank restoration to reduce erosion.
This action is estimated to produce a reduction of total nitrogen loading of 1,836 kg/year and 237
kg/year of total phosphorus loading.

Even with these actions, the Subdistrict notes that the total nitrogen loading must be reduced by
another 2,785 kg/year to be nutrient-neutral. The Subdistrict is proposing that the additional
reduction in total nitrogen loading will be met prior to construction of the 2012 WGFP in
cooperation with Reclamation and Corps of Engineers. Grand County must be provided with
documentation of how the Subdistrict intends to meet the additional reductions in nitrogen.

According to the Final EIS (Table ES-6, p. ES16), and the application ( p. 24 and 25) manganese
and chlorophyll-o are predicted to increase, and dissolved oxygen (DO) would decrease in the
entire Three Lakes System. The lower DO levels would contribute to continued exceedance of
manganese standard in the Three Lakes. Secchi disk depth would decrease in Grand Lake.
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In addition to increasing nutrients, a report titled 2010 Water Quality Report Flowing Sites
prepared by Northern identifies higher conductivity and total organic carbon in flows pumped
from Windy Gap, meaning that dissolved constituents in additional pumped flows are likely to
increase under the 2012 WGFP. A report titled Factors Controlling Transparency in Grand
Lake, Colorado prepared for Three Lakes Technical Committee documents that non-algal
particulates are also a contributing factor to reduced water quality in Grand Lake. While this
information was not available in time for publication of the Final EIS, it is also not mentioned or
provided in the application. It is relevant to the impact of the 2012 WGFP.

The application states that the 2012 WGFP impact on particulate transfer is not currently known
but that the flow increase through the C-BT project is relatively small when compared to the C-
BT diversions. To date, the amount of Windy Gap water than has been pumped through the C-
BT system is relatively small, but if the 2012 WGFP is approved, this will no longer be
insignificant when compared to the C-BT overall volume.

The application further states that it is possible that the particulates are substantially moved
during the “first flush” of pumping and/or natural runoff into the lakes, in which case 2012
WGFP would have no additional effect (at pg. 30 of the application). These statements are not
supported by the conclusions in Operational and Water Quality Summary Report for Grand Lake
and Shadow Mountain Reservoir: 2010 prepared for Northern, Reclamation, and Grand County,
which shows that turbidity is highest in Grand Lake at high rates of reverse flow through Shadow
Mountain Connecting Channel, and that many of the native inflows to the Three Lakes are
pristine even in high flow conditions.

The Subdistrict has identified other ongoing processes related to Grand Lake water clarity on
page 29 of the application: '

Reclamation, Grand County, and Northern Water have entered into
a separate MOU to finance and begin an Appraisal Study, the first
step in Reclamation’s Planning Process (Reclamation has since
determined that the Planning Process is not the appropriate avenue
in which to contemplate corrections to the C-BT Project, and this
report has been retitled the Preliminary Alternatives Formulation
Report);

Grand County, Reclamation, and Northern Water are continuing to
move ahead with Reclamation’s process by participating in a
Contributed Funds Act Agreement for executing a C-BT West
Slope Collection System Technical Review of Alternatives
Analysis and Plan of Study; and

Grand County and Northern Water have agreed to enter into the

Memorandum of Understanding, known as the Grand Lake Clarity
project.
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The C-BT Project is a Reclamation Project and it is imperative to solicit
its cooperation in addressing the Grand Lake clarity issue. The
Memorandum of Understanding known as the Grand Lake Clarity project
must also gain the approval of the Reclamation, and the draft agreed to by
Grand County and Northern has been sent to Reclamation, hopefully for
approval and execution. Reclamation has stated it is reviewing the
document. It is also working on submitting a Supplemental Repayment
Contract to Northern for partial funding of the next step.

The application, at pg 535, states that “Although not specifically related to the WGFP, Northern
Water and Grand County have agreed to enter into an agreement with Reclamation (Grand Lake
Clarity MOU) to identify causes and potential solutions to Grand Lake clarity issues”. Grand
County does not agree that clarity is not related to the 2012 WGFP because the FINAL EIS
discloses that Secchi disk depth will be reduced.

RECOMMENDATION: This criterion 5-306(d) would be satisfied if the following conditions
are met:

1. The 1041 permit should be contingent upon the execution of and compliance with the
Clarity Project MOU and the C-BT West Slope Collection System Technical Review of
Alternatives Analysis and Plan of Study are executed along with the supplemental repayment
contract.

2. Prior to the beginning of construction for Chimney Hollow Reservoir, Grand County
must be provided with a copy of an executed agreement between the Subdistrict and the
wastewater treatment provider(s) who will be contracted with to remove some of the nutrient
loading. This agreement must include the cost of improvements required plus whatever operation
and maintenance costs the provider(s) require for the future.

3. The Subdistrict shall submit the Nutrient Reduction Plan to Grand County for review at

* the same time it is submitted to Reclamation and the Corps but no later than the execution of the

WGFP IGA and related documents and agreements.

4. The Subdistrict’s monitoring plan must be robust enough to assure that nutrient loading
from the 2012 WGFP for total nitrogen and total phosphorus are adequately reduced to meet the
1:1 level; that manganese, mercury, and chlorophyll a do not increase; that DO does not
decrease; and that Secchi disk depth does not decrease in Grand Lake due to the operation of the
2012 WGFP. The monitoring plan shall include a schedule for monitoring and reporting. Grand
County must be included in all reporting. The project must be operated in compliance with the
Nutrient Reduction Plan and monitoring plan.
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(e) The proposed water project is capable of providing water pursaant to
standards of the Colorado Department of Health.

The application, at pg 55, states that the 2012 WGFP provides raw water to a number of
municipal users. The water will be treated by those end users as required by Colorado
law.

RECOMMENDATION: This criterion appears to be satisfied.

® The proposed diversion of water from the source development area will not decrease
the quality of peripheral or downstream surface and subsurface water resources in the
source development area below that designated by the Colorado Water Quality Control
Division on January 15, 1974 and effective June 19, 1974 or below stricter standards
subsequently adopted.

Granby Reservoir is currently on the State of Colorado’s 303(d) list for impaired waters due to
mercury. This likely occurs from atmospheric deposition from coal fired power plants. The
application, at pg 55, states that the 2012 WGFP does not affect this impairment. As with
manganese (p. 25 app.), lower dissolved oxygen (DO) levels would contribute to continued
exceedance of the mercury standard in Granby Reservoir.

Sections of the Colorado River are also on the Colorado Water Quality Control Commission
303(d) list for existing temperature exceedances. In Grand County this includes the mainstem
from Granby Reservoir to the where the Colorado River leaves Grand County (this exceedance
extends to the Roaring Fork River). Exceedances are especially critical in the reach from Windy
Gap to the Williams Fork where chronic and acute temperature standards are being exceeded
especially during the summer months.

The 2012 WGFP is predicted to exacerbate these exceedances of temperature standards. The
federal Clean Water Act prohibits a permitted project from causing or contributing to the
violation of a water quality standard. Mitigation for the impacts of the WGFP on temperature
has been proposed in the Fish and Wildlife Mitigation Plan approved by the Colorado Wildlife
Commission. The Army Corps of Engineers may add additional requirements or adopt the
mitigation proposed in the State plan.

According to the State Fish and Wildlife Mitigation Plan, the Subdistrict, working with Denver
Water, will install, operate and maintain two continuous real time monitoring stations on the
Colorado River, one at Windy Gap gage and one upstream of the confluence of the Williams
Fork River. The Fish and Wildlife Mitigation Plan provides that the Subdistrict will implement
the following mitigation for temperature:

Temperature Thresholds: The threshold temperatures will be the following, as measured at the
temperature monitoring stations identified above:

- MWAT Chronic Threshold: 18.2°C (64.8° F), based on the Water Quality Control Commission
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current Maximum Weekly Average Temperature (MWAT) Chronic Standard

DM Acute Threshold: 23.8°C (74.8°F), based on current Water Quality Control Commission
Daily Maximum (DM) Acute Standard.

Mitigation for MWAT Chronic Threshold Exceedances — The Fish and Wildlife Mitigation Plan
proposes that for the period after July 15th of each year:

At such times as the Weekly Average Temperature (WAT) exceeds the MWAT Chronic
Threshold, the Subdistrict will reduce or curtail WGFP pumping at the Windy Gap
diversion to the extent necessary to maintain temperatures within the MWAT Threshold.
Reduced pumping may not be sufficient to maintain temperatures below the threshold.

The Fish and Wildlife Mitigation Plan defines “WGFP pumping” as “pumping that occurs at
such times as the Northern Colorado Water Conservancy District determines, based on its most
probable forecasts of inflows to Lake Granby, that a spill of water from Lake Granby is
reasonably foreseeable. ” All other pumping will be considered to be for the original Windy Gap
Project. ‘

Nonetheless, no project can cause or contribute to a violation of a water quality standard.

What this limitation means is that the Subdistrict will not reduce or curtail exceedances of the
MWAT unless 2012 WGFP is pumping, and whether WGFP is pumping will be based on
whether Northern forecasts that a spill is probable from Lake Granby. However, as stated above,
no project can cause or contribute to a violation of water quality standards. Therefore, any
violation of this standard, whether 2012 WGFP or original Windy Gap project is operating,
pumping must be curtailed to not exceed the temperature standards.

Mitigation for DM Acute Threshold Exceedances - The Fish and Wildlife Mitigation Plan
proposes that:

“At such times as the Daily Maximum temperature is within 1°C of the DM Acute
Threshold, the Subdistrict will reduce or curtail pumping for the original Windy Gap
Project or the WGFP at the Windy Gap diversion to the extent necessary to maintain
temperatures within the DM Threshold. “Reduced pumping may not be sufficient to
maintain temperatures below the threshold. In the future, the 1 degree buffer may be
altered, based on experience, to maintain compliance with the DM Threshold.”

According to the Fish and Wildlife Mitigation Plan, the temperature mitigation measures will be
suspended when there is “no material causal relationship between Windy Gap Project or Windy
Gap Firming Project operations and any exceedance of the MWAT Chronic threshold or DM
Acute threshold at the monitoring stations identified above.”

The Plan defines a “material causal relationship” as “either an actual measureable impact on
temperature using readily available monitoring technology or a modeled impact on temperature
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that is not deminimus and is based on a computer model or studies accepted “by the Colorado
Division of Wildlife.”

This limitation is problematic because it leaves it up to the Division of Wildlife (now Parks and
Wildlife) to make a judgment on impacts to water temperature. The proper entity for approving
of such a model should be the Water Quality Control Commission. The Management Committee
to the Stream Management Plan also should be consulted.

Other than the proposed mitigation, other actions could have a positive effect in the Colorado
River below Windy Gap to reduce stream temperatures. The first is the 5412.5 AF of water for
the Endangered Fish (10825 FONSI in application) that will be released from Granby Reservoir.
According to the Programmatic Biological Opinion (Opinion) for the Endangered Fish, 5412.5
AF of water will be released for each of the east slope and west slope diversions. For the first ten
years of the Opinion, Denver Water released for the east slope diverters and the River District for
the west. The Opinion calls for a permanent source of water as Denver Water and the River
District would not commit to releasing water after their committed period. The permanent source
of 5412.5 AF of water for the east slope is from Granby Reservoir provided by Red Top Valley
Ditch water owned by Northern. The west slope contribution will come from Ruedi Reservoir. If
for some reason the endangered fish water is no longer required in the future, Northern, by
separate agreement, has guaranteed this water for release to the Grand County environment for

perpetuity.

As early as 2013, this 5412.5 AF of water could be released during the later part of the summer
and early fall. If the U. S. Fish and Wildlife Service does not call for the water for the
endangered fish, Grand County, through Learning by Doing, could call for the water for
environmental purposes. When the water arrives at the confluence of the Blue River, it would be
booked back into Green Mountain Reservoir for release at such time as the U. S. Fish and
Wildlife Service call for the water.

Secondly, Grand County, through the proposed WGFP IGA, could have additional water as
described in the WGFP IGA stored in Granby Reservoir to be used for the environment. This
amount of stored water could be increased by sharing the 3000 AF of storage space with Middle
Park. Again, through Learning by Doing, this water could be released to cool the water to help
avoid temperature exceedances.

RECOMMENDATION: This criterion would be satisfied if the following conditions are met:

1. Installation and maintenance of real time temperature gauges. The Fish and Wildlife

Mitigation Plan requires the installation of real time temperature gauges below Windy
. Gap Reservoir and above the confluence of the Colorado and Williams Fork Rivers. This

installation will also be a condition to any permit issued by Grand County, but in
addition, the Subdistrict must verify every spring, before the beginning of pumping, that
these gauges are in good working order, that they remain so during the time of the year
when the temperature standard is in place, and that they are replaced or repaired when
necessary and timely to their need in reporting temperature.
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2. Curtailment of Pumping in the Event of Threshold Exceedances. In addition to the
proposed temperature mitigation in the Fish and Wildlife Mitigation Plan and other terms
and conditions to address temperature that may be imposed as part of the 401
Certification or federal approvals for the WGEFP, the Subdistrict shall not cause or
contribute to temperature exceedances in the Colorado River below Windy Gap, at the
points of measurement set forth in the Fish and Wildlife Mitigation Plan, when either the
2012 WGFP or the Windy Gap Project are pumping. No project is allowed to cause or
contribute to water quality violations.

3. If the MWAT is exceeded, the Subdistrict shall immediately notify the County.
Temperature mitigation may be suspended when there is no material causal relationship
between 2012 WGFP or Windy Gap Firming Project operations. The determination of a
causal relationship shall be based upon a model approved by the Colorado Parks and
Wildlife, Grand County, and the Water Quality Control Division.

4, The delivery of 10825 endangered fish water from Granby Reservoir is an essential
consideration in temperature reductions. The Subdistrict must participate in securing
approval of the 10825 agreement and must arrange with Northern to do the same.

(2) The proposed development and the potential diversions of water from the source
development area will not significantly deteriorate aquatic habitats, marshlands and
wetlands, groundwater recharge areas, steeply sloping or unstable terrain, forests and
woodlands, critical wildlife habitat, big game migratory routes, calving grounds, migratory
ponds, nesting areas and the habitats of rare and endangered species, public outdoor
recreational areas, and unique areas of geologic, historic or archaeological importance.

Aquatic Habitat

The application states, at pgs 8, 37, 42-43 and 57, the greatest decrease in fish habitat in the
Colorado River would occur from Windy Gap to Williams Fork River confluence with the
greatest decrease in July and August. In this section there could be a decrease of 34% in the
adult Rainbow population and 8% in the Brown Adult in August. Diversions, according to the
modeling, would increase in August from 6 times in 47 years to 15 times in 47 years. Decreased
habitat of up to 15% is predicted below Williams Fork for juveniles of both Rainbow and Brown
Trout. No adverse impacts are expected for spawning.

The impacts predicted by diversions in August are stated to be infrequent in the application and
offset by considerations in the Fish and Wildlife enhancement plan which includes habitat
improvement below Windy Gap, additional water committed to Grand County for the
environment and to be used through Learning by Doing as well as the 10825 endangered fish
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water. However there is no way to know if these enhancements and improvements will actually
address the loss of aquatic habitat and no mitigation has been proposed.

The Nehring Report, Colorado River Aquatic Resources Investigation Federal Aid Project F-
237R-18 identifies a relationship between hydrologic modifications and macro invertebrates. The
report is based on current conditions and decades of transbasin diversion impacts to the Colorado
River. The report ranks six significant issues that should be taken into account, according to
Nehring, when considering the health of the Colorado River downstream of Windy Gap. They
are 1. restoration of channel connectivity; 2. channel reconfiguration, stream power and flushing
flows; 3. Sediment deposition and transport; 4. water temperature; 5. encroachment of rooted
aquatic vegetation; and 6. whirling disease. Nehring concludes that the “two things that must be
done if there is truly any hope of enhancement of aquatic ecosystem in the upper Colorado River
in the future are a bypass channel and a major investment in stream channel reconfiguration for
the Colorado River below Windy Gap Dam. Either one without the other will have virtually no
chance of succeeding”.

This report was not made public until after the Wildlife Commission hearing on the Mitigation
Plan, but the State of Colorado Department of Natural Resources states it was considered by the
Commission’s staff when making its recommendation to the Wildlife Commission.

The Fish and Wildlife Mitigation Plan requires maintaining of lake levels (maintaining Granby
Reservoir at 8250 elevation when prepositioning is in play), improved flushing flows from 450
c.f.s. for 50 hours to 600 c.f.s. for 50 hours, temperature mitigation, and nutrient reduction plan
for Grand Lake water quality.

The Fish and Wildlife Enhancement Plan provides stream restoration from Windy Gap diversion
to the lower terminus of the Kemp-Breeze Wildlife Area (segment). There are two sources of
funding proposed for this restoration work. Denver Water ($1.5M), Subdistrict ($3M) and
CDOW ($0.5M) with a potential funding from Learning by Doing ($1M — this is the swing
money offered by Denver Water) for a total of $6 million. Future funding sources include $0.5 M
from Denver Water, $1M from Subdistrict for an overall total of $7.5 M. A plan has yet to be
developed for which sections of the segment will be included in the restoration.

In addition, the Subdistrict will provide $250,000 to study methods for bypass of flows,
sediment, and/or fish around Windy Gap Reservoir. This same offering is included in the WGFP
IGA under Grand County’s section.

While funds have been offered for a study of a possible bypass/bythrough, there continues to be
concern. Many feel that it is already documented as to the effect of Windy Gap Reservoir, and
that instead of a study to determine the effect, there should be a study as to how to rectify. To
that end, there has been extensive discussion and negotiation occurring between State of
Colorado Department of Natural Resources, Colorado Parks and Wildlife, Subdistrict, Grand
County, River District, Middle Park, Trout Unlimited, and a group of landowners on the
Colorado River below Windy Gap known as the Upper Colorado River Alliance (UCRA). This
group is close to agreeing on a Scope of Work to proceed on a study of how to enact a
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bypass/bythrough, and how, if combined with downstream restoration, the aquatic environment
could be improved. This Scope of Work must also contain protection for the immediate
downstream owners from Windy Gap, the Schmuck Family Trust. There is a possibility that this
Scope of Work could be provided for Permit Authority consideration during the public hearing,
but if not completed by the time of the hearing, staff feels it would be to the Permit Authority’s
benefit to have this document to consider during any future deliberations. Therefore, staff would
ask that this be allowed.

If the Scope of Work and any funding agreement were to be agreed upon by the entities
involved, the Subdistrict has offered to provide the $250,000 to begin the process before any
permits are issued or any other agreements are executed.

The bypass/bythrough was of extreme concern to the Planning Commission with all members
but one stating that it needed to be done. A more indepth discussion of the Planning Commission
review will be provided further in this certificate.

There are additional offerings in the WGFP IGA and closing documents that could also offset
some the current conditions of the aquatic resource such as maintaining riparian habitat and
temperature issues. The use of these resources would be guided by Learning by Doing.

e The 10825 endangered fish water released as needed by Grand County.
e The variable, transfer and end of year pumping opportunities for Grand County.

The Fish and Wildlife Mitigation Plan requires an increase in flushing flows from 450 c.f.s. for
50 hours, 1 out of 3 years, to 600 c.f.s., if at any time in the previous two years the flows have
not exceeded 600 c.f.s for 50 hours. While this increase is an improvement, it is unknown if it
will be sufficient.

Previous to the Windy Gap project, the median flushing flows May through June were 1145 and
1795 c.f.s. according to Grand County’s Stream Management Plan (SMP) (p. CR4-7). The SMP
recommends a minimum flow of 600 c.f.s. every other year. This flow is what was required by
the Fish and Wildlife Mitigation Plan. However, 600 c.f.s. would only move spawning gravel
and not larger cobble needed to maintain stream health. Channel maintenance flows are unknown
and there is conflicting data around this issue.

When Windy Gap water is pumped into the C-BT project, Reclamation immediately applies a
10% “shrink™ for evaporation and transportation loss. Grand County has always felt that the
majority of the transportation loss is after the water exits Adams Tunnel and that evaporation
losses on the west slope are much less than on the east slope. Grand County has requested
Reclamation, in any decision for the Carriage Contract for the 2012 WGFP, to apply a shrink
lesser than 10% to water stored on the western slope in the C-BT Project and not transported
through the system to the east slope. The Subdistrict has requested the same consideration for its
water stored on the west slope. If this is granted, the Subdistrict could gain water to the project.
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If the Subdistrict were to “bank” this additional water for a five year period, and in the 6™ year
provide a flushing flow of 1145 c.f.s. for 72 hours, it would not lose yield.

For example, a 5% “shrink” instead of 10% of 56,000 AF annual yield results in 2800 AF
average annual or 1400 c.f.s. In five years, depending on conditions, this could more than _
provide the 1145 c.f:s. for 72 hours plus not interfere greatly with the County’s possible year-end

pumping.

Flushing flows typically occur during the rising limb of the hydrograph. This is also the time
when the 2012 WGFP as well as the Windy Gap Project are pumping so the reservoir is typically
full. In 2011, there was one of the largest spring flows in recorded history. It moved spawning
gravel below Windy Gap, moved large rocks and cobble, but did not dearmour the stream
immediately below Windy Gap. It also did not move the spawning grave] from the inflow of the
reservoir through the reservoir and out the outflow end to replace the spawning gravel that had
moved there. Looking at Windy Gap today, one can see the piles of spawning sized gravel on the
eastern side of Windy Gap that, in a natural scenario, would have moved and been deposited
fairly equally throughout the river reach.

While this issue may well be included in the stream restoration efforts of the Colorado Parks and
Wildlife Enhancement Plan, it must be recognized and planned to replace the spawning gravel
immediately below the dam if future plans do not result in this occurring. Grand County believes
this effort should be included in the plan that would be developed by Colorado Parks and
Wildlife for stream restoration and feels that the Subdistrict should support this inclusion in that
plan. As part of the Stream Team for that effort, the Subdistrict is in a position to do so.

RECOMMENDATION: This criterion pertaining to aquatic habitat would be satisfied if the
following conditions are met:

1. The Subdistrict shall prepare and submit to Grand County a fish and aquatic invertebrates
monitoring plan to determine if the enhancements for habitat restoration and additional water
provided in the WGFP IGA would prevent the predicted loss of aquatic habitat. This
information will assist the Learning by Doing effort in making decisions for the future of the
aquatic habitat. The monitoring will continue as long as the Learning by Doing effort requires
this information. If the bypass/through is constructed, this monitoring plan can be adapted as
necessary to analyze the benefits of the bypass/through.

2. The original Windy Gap 104 1permit does not allow the creation of mud flats at Windy
Gap Reservoir. If the bypass/through were to be implemented, mud flats are likely to be created
at the time the channel would be operating. The Subdistrict shall prepare and submit to the
County a plan for minimizing blowing dust. It might consider aquatic vegetation/revegetation to
minimize against blowing dust.
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3. If the Scope of Work and possible funding methods for the bypass/bythrough are agreed
upon by the parties involved, then the study should commence immediately and the Subdistrict
should provide the $250,000 for this work.

4. If, during a five (5) year period, natural conditions meet or exceed flows of 600 c.f.s. as
recommended by the SMP so that the Subdistrict is not required to make releases to achieve
recommended stream conditions, then in the sixth year, Subdistrict shall provide a 1145 c.Ls.
flow for 72 hours to move large cobble.

Marshlands and Wetlands

The application states, on pgs 22 and 23, that changes in stream stage is unlikely to adversely
affect riparian and wetland vegetation along Colorado River and Willow Creek. However there
are reductions in stream flow and bank full conditions that could affect riparian vegetation.

RECOMMENDATION: This criterion pertaining to marshlands and wetlands
would be satisfied if the following condition is met:

1. Vegetation Monitoring Plan for Colorado River and Willow Creek. Subdistrict shall
prepare and submit to the County for approval a monitoring plan for vegetation along the
Colorado River and Willow Creek within thirty days of issuance of the ROD by the Corps of
Engineers. Monitoring will continue until the LBD management team has determined that
riparian and wetland vegetation has not been adversely affected, or has recovered due to
mitigation or other efforts. At a minimum this monitoring must continue at least ten (10) years
after commencing of pumping for the 2012 WGFP.

Groundwater Recharge Areas

The application states, at pgs 23 and 56, that there will be no effects on groundwater levels and
groundwater quality.

RECOMMENDATION: This criterion pertaining to groundwater recharge areas appears to be
satisfied.

Steeply Sloping and Unstable Terrain

The application states, at pg 23 and 56, impacts are considered minimal or non-existent and are
not discussed. Most of this impact will be associated with the Chimney Hollow construction.

RECOMMENDATION: This criterion pertaining to slopes and terrain appears to be satisfied.

Forest and Woodlands
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The application states, at pgs 23 and 56, impacts are considered minimal or non-existent and not
discussed. Most of this impact will be associated with Chimney Hollow construction.

RECOMMENDATION: This criterion pertaining to forest and woodlands appears to be
satisfied.

Critical Wildlife Habitat, Big Game Migratory Routes. Calving Grounds

The application states, at pgs 23 and 56, the only critical habitat affected is in the 15-mile reach
of the Colorado River near Grand Junction. Impacts in Grand County are considered minimal or
non-existent and are not discussed in the application.

The Watchable Wildlife Area associated with Windy Gap is the only wildlife habitat in Grand
County that would be affected by the 2012 WGFP, and then only if the bypass/through is
constructed. :

Critical wildlife habitat affected is the Threatened and Endangered Fish in the 15 mile reach in
the Grand Valley. The EIS has applied mitigation in the form of monetary compensation to
address the Subdistrict’s responsibility.

The 10825 water designated for the Threatened and Endangered Fish will be released from
Granby Reservoir in the future, and be shepherded through Grand County and the Colorado
River to the fish. This water will do double duty in Grand County by helping address
temperature and flow issues and protecting aquatic habitat on its way to its main purpose.

The Northern District has provided guarantees, in the form of an agreement (closing document),
that if the water for the endangered fish is not required in the future, that the 5412.5 AF will be
perpetual to Grand County and will be used to protect and enhance the aquatic environment in
Grand County. Northern has offered to provide Grand County with written verification of their
ability to provide this water if not needed for the endangered fish.

There are no big fame migratory routes or calving grounds impacted by the 2012 WGEFP in
Grand County.

RECOMMENDATION: This criterion pertaining to Critical Wildlife Habitat. Big Game
Migratory Routes, Calving Grounds appears to be satisfied if the following conditions is met:

1. The Northern Agreement (closing document) that provides the 10825 water must be
executed and Northern must provide Grand County written verification that it is able to
provide the water in perpetuity if no longer required for the endangered fish.

Migratory Ponds. Nesting Areas
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The application states, at pgs 23 and 56, that the only migratory ponds and nesting areas affected
are in the 15-mile reach of the Colorado River near Grand Junction. Impacts in Grand County
are considered minimal or non-existent and not are discussed in the application.

As previously discussed, if the bypass/through becomes a reality in the future, the function of the
Windy Gap Reservoir as a migratory pond and nesting area could be diminished for a certain part
of the year. This is not addressed in the EIS as it was not considered as mitigation for the
proposed project. If it were to be instituted, it would be considered an enhancement.

When Windy Gap was reviewed, the Subdistrict agreed to allow public access above the
reservoir if it did not interfere with the operation of the facility. This has never occurred, but the
Subdistrict did allow the construction of the Watchable Wildlife Area at the reservoir. This
project was funded by Colorado Department of Transportation funds through a grant written by
Grand County. It is a popular area and enjoyed by the public in viewing many varieties of
waterfowl. The type of variety of waterfowl could change with a bypass/through and that could
be an issue with some people, however, there might also be different types of wildlife to view
when the reservoir is drawn down to accommodate the bypass/through.

Changes in variety of number of water fowl associated with re-establish a channel through the
reservoir shall not be deemed a violation of the County’s 1041 regulations.

The loss of any nesting areas and the function of Windy Gap as a migratory pond would be
minimal due to the proximity of the Three Lakes area, Williams Fork Reservoir, Wolford
Mountain Reservoir and the migratory bird pond established on the Division of Wildlife
Kemp/Breeze Units below Parshall.

RECOMMENDATION: This criterion pertaining to migratory ponds and nesting areas
appears to be satisfied.

Habitats for Rare and Endangered Species

The application states, at pg 57, that the only habitats for rare and endangered species affected
are in the 15-mile reach of the Colorado River near Grand Junction. Impacts in Grand County
are considered minimal or non-existent and are not discussed in the application.

The endangered fish in the 15 mile reach of the Colorado River above Grand Junction are
addressed in the EIS. Mitigation has been established in the form of a monetary contribution.
This mitigation meets the requirements of the Programmatic Biological Opinion for the fish. The
delivery of water from Granby Reservoir also meets the requirements of this opinion.

RECOMMENDATION: This criterion pertaining to rare and endangered species appears to be
satisfied. '
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Public OQutdoor Recreational Areas

Please see section (b) and (d) of this certificate.

Areas of Geologic, Historic or Archaeological Importance

The application states, at pgs 30 and 56, those impacts are considered minimal or non-existent
and are not discussed in the application.

There is no deterioration of unique areas of geologic, or archaeological importance associated
with the 2012 WGFP in Grand County. Any such impacts could be associated with the
construction of Chimney Hollow Reservoir.

However, historic irrigation could be affected by the 2012 WGFP. The importance of irrigation
to the County is documented in a report prepared for Grand County by Coley Forrest
documenting the impacts of water diversions on the County. Water levels are predicted to
decrease 4 inches to 1 foot due to the 2012 WGFP. Although there have been several past
agreements on the repair and maintenance of the pumps, the Subdistrict is providing additional
funds to further compensate the irrigators for pump repairs and replacement, but this does not
address the access to water from a drop in flow.

RECOMMENDATION: This criterion pertaining to areas of historic importance would be
satisfied if the following condition is met:

1. Plan for Access to Headgates. Prior to execution of the WGEFP IGA, the Subdistrict shall
submit to Grand County for approval a plan for regular maintenance of the rock
structures above each pump site for the irrigators above Kremmling (defined in the
WGFP IGA) that allows higher water to be captured and held so the pumps can reach the
irrigation water more effectively.

GRAND COUNTY PLANNING COMMISSION REVIEW

Under Grand County’s 1041 Regulations, the Planning Commission is not included as a
recommending body. However, the Permit Authority wanted to have input from this group,
which is representative of the citizenry in the county. The Planning Commission was provided
with a staff certificate for a courtesy review of the proposed project. The Planning Commission
reviewed the proposal on July 11, 2012 and recommended denial of the application.

There were members of the public present who also provided testimony to the Planning
Commission. The attorney for Trout Unlimited as well as the attorney for UCRA both testified.
While they felt there had been good progress on most issues, the bypass/bythrough at the Windy
Gap Reservoir and flushing flow issue remained paramount for these two groups but did
acknowledge ongoing negotiations which could diminish their concerns. There were concerns
expressed with regard to the clarity in Grand Lake from both the Town of Grand Lake and a
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representative of the Greater Grand Lake Shoreline Association, with this representative stating
opposition to the project.

Concerns expressed by the Planning Commission included additional pumping, temperature,
flushing flows and most importantly the bypass. All but one member stated that the bypass was
essential. Other issues were lake levels and the possibility of use of the water for fracking.
Cumulative impacts of the Denver project coupled with the 2012 WGFP were raised as a
concern. Discussion on restoring what has happened before taking more, irrigator’s funds not
adequate, and decisions being forever were expressed.

There were eight members present. The vote for denial was five (5) to two (2) with the Chairman
not casting a vote. The Planning Commission Resolution and Minutes are included in the list of
exhibits for the public hearing. In addition, a CD with the entire planning commission meeting is
also included as an exhibit to the hearing.

Grand County’s 1041 Regulations requires that a permit be denied if it fails to satisfy all criteria
outlined in 5-306. In order to make that finding, the criteria which are not satisfied must be
specified. While the Planning Commission recommended denial, there was no specific
declaration as to what criterion was not satisfied.

STAFF RECOMMENDATION:

Grand County’s regulations for Areas and Activities Designated as Matters of State Interest
provide for approval of a Municipal and Industrial Water Project if the proposed development
complies with the criteria of 5-306. The Permit Authority is charged with deciding if all of
criterion has been met, and its decision will be based on staff’s review as well as public
testimony and information provided during the public hearing.

If the Permit Authority closes the public hearing to further testimony or taking of information,
staff feels that several pieces of information that may become available after the public hearing
are essential to allowing the Permit Authority to make a comprehensive decision. One is the final
version of the WGFP IGA which may undergo further modifications based on outside factors
such as State and Federal approvals, the Grand Lake Clarity Agreement and C-BT West Slope
Collection System Technical Review of Alternatives Analysis and Plan of Study which are
currently under review by Reclamation, the outcome of the Appraisal Study which is due the end
of August, and the possible Scope of Work and financing methods for the bypass/bythrough.
These items have been discussed in this certificate so are not new subjects. Staff would
recommend that the record remain open for the limited purpose of allowing these materials
to be submitted until deliberations are complete. All parties will be provided copies of these
documents if and when available for Permit Authority consideration. All deliberations are
conducted in the public forum so all parties will have an opportunity to hear the Permit
Authority’s consideration of these items. The County Attorney will provide further guidance on
staff’s request.
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Staff ‘s review finds that the criterion stated under Section 5-306 would be met for the 2012
WGFP if the following conditions are applied to any permit issued by Grand County (there will
be various timeframes recommended for certain conditions):

GENERAL CONDITIONS

1.

The County Attorney will consider and respond to the relationship between the Windy Gap
Project Permit and the 2012 WGFP Permit and advise the Permit Authority. Once the Permit
Authority has been advised, it will make a determination on the relationship between the two.

The permit for the 2012 WGFP (2012 Permit) will be in effect for the life of the project and
considered a vested right as long as the project is in compliance with the terms and
conditions of all permits and approvals for the 2012 WGFP.

The 2012 WGFP is not transferrable to any other entity unless the County approves such
transfer by Resolution.

The 2012 Permit allows construction of a 90,000 AF Chimney Hollow Reservoir or any
reservoir or reservoirs on the East Slope that are constructed as an alternative or in addition
to the reservoir identified in the Final Environmental Impact Statement (Alternative
Reservoir) provided that the cumulative active storage capacity of Chimney Hollow
Reservoir and any Alternative Reservoirs does not exceed 90,000 acre feet as long as the
environmental footprint in Grand County is not affected.

The 2012 WGEFP shall not exceed the volumetric limits stated in the WGFP IGA for the
Windy Gap and 2012 WGFP, and the 2012 Permit is contingent upon the participant’s use of
water is in compliance with the Windy Gap decrees and Colorado law.

In order to satisfy the Subdistrict’s compliance with its obligations under section 37-45-
118(1)(b)(IV) of the Water Conservancy District Act, the 2012 Permit shall not take effect
until the WGFP IGA has been executed and is conditioned upon the Subdistrict’s compliance
with its obligations under the WGFP IGA. A breach of the WGFP IGA by the Subdistrict
shall constitute a violation of this 2012 Permit.

While the Subdistrict is not a party to the Grand Lake Clarity Agreement, the Permit
Authority has relied on the Grand Lake Clarity Agreement in determining whether the 2012
WGFP complies with its 1041 Regulations; therefore, the 2012 Permit shall not be effective
until the Grand Lake Clarity Agreement and C-BT West Slope Collection System Technical
Review of Alternatives Anatysis and Plan of Study have been executed.
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The closing documents listed on page 12 of this certificate support the obligations of the
Subdistrict under the WGFP IGA and the Permit Authority has relied upon the Subdistrict’s
obligations under the WGFP IGA in determining whether the 2012 WGFP complies with its
1041 Regulations; therefore, this 2012 Permit shall not be effective until those documents
have been executed.

The construction of the 2012 WGFP shall not commence until the water court approves the
Windy Gap decree as amended by incorporation of the WGFP IGA. The Subdistrict shall
provide Grand County with documentation of this approval. This condition does not preclude
further planning and design for the project.

Conditions to satisfy Criterion (b):

10.

11.

12.

The 2012 Permit shall not be effective until issuance of necessary state and federal permits
and approvals for the 2012 WGFP, the terms and conditions of those permits and approvals
are hereby incorporated by reference into this 2012 Permit, and this 2012 Permit is
contingent upon the Subdistrict’s compliance with those terms and conditions. If there is a
conflict between a term and/or condition in the 1041 Permit and a state or federal permit or
approval, the condition that is the more protective of the environment shall control. Grand
County will not enforce the requirements of any state of federal permit or approval, but any
violation of those permits and approvals will be a violation of the 2012 Permit. Subdistrict
shall provide Grand County with copies of all approved federal and state permits and
approvals issued for the 2012 WGFP. Following is a list of anticipated State and Federal
permits and approvals (this may not be a complete list):

Clean Water Act 404 permit

CDPHE 401 certification

Fish and Wildlife Mitigation Plan, C. R. S. § 37-6-122.2
Water Conservancy Act, CR.S. § 37-45-101 et seq.
Clean Water Act 208 Plan (NWCOG 208 Plan)
Compliance with Senate Document 80

Amendatory Contract

Record of Decision issued by Reclamation

e Record of Decision issued for Corps

The 2012 Permit shall terminate and be in no force and effect if construction of Chimney
Hollow Reservoir, or other alternate reservoir(s), has not begun within 10 years of the latter
of the issuance of the Record of Decision for the WGFP by Reclamation or the Corps of
Engineers.

Diversions and pumping associated with the 2012 WGFP must cease if the water provided by
the Subdistrict to Grand County is not released and available for use by Grand County in
accordance with the WGFP IGA.
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13. To show compliance with the Master Plan, the Subdistrict shall provide the County with a
plan for how loss of public access will be mitigated if the public access provided in the
WGEP IGA is lost due to the sale of the property by Northern.

14. The Subdistrict shall comply with recommendations for compliance with requirements of the
208 Plan as outlined in NWCCOG’s letter dated July 6, 2012 which is incorporated into this
2012 Permit and attached hereto.

Conditions to satisfy Criterion (c):

15. Prior to delivery of water through the 2012 WGFP, Subdistrict shall provide the County with
documentation of conservation plans for all municipal project participants and lessees and
shall continue to provide documentation that participants are complying with the Water
Conservation Act with regard to updating the conservation plans every seven years.

I

16. Subdistrict shall provide written notice to the County when shares of the 2012 WGFP are
sold or leased and verification that the new owner or lessee has complied with conservation
requirements.

17. Within 30 days of acceptance of this 2012 Permit, the Subdistrict shall provide the County
with written documentation of how use of water for fracking satisfies criterion ¢ of the Grand
County 1041 Regulations, if at all.

18. This 2012 Permit is subject to the Subdistrict’s compliance with the terms and conditions of
the 1980 and 1985 Supplement that remain in effect after execution of the WGFP IGA.

Criterion to satisfy Criterion (d):

19. Condition #7 above is essential to satisfaction of this criterion also.

20. Prior to the beginning of construction for Chimney Hollow Reservoir, the Subdistrict shall
provide Grand County with a copy of an executed agreement between the Subdistrict and the
wastewater treatment provider(s) to remove some of the nutrient loading entering Grand
Lake. This agreement shall include the cost of improvements required plus whatever
operation and maintenance costs the provider(s) require for the future.

21. The Subdistrict shall submit the Nutrient Reduction Plan required by Reclamation to Grand
County for review at the same time it is submitted to Reclamation and the Corps but no later
than the execution of the WGFP IGA and closing documents.

22. Within six months of issuance of the last Record of Decision for the 2012 WGFP, Subdistrict
shall submit to the County a robust monitoring plan to assure that nutrient loading from the
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2012 WGFP for total nitrogen and total phosphorus is reduced to the 1:1 level; and a
mitigation and monitoring plan to ensure that operation 2012 WGFP does not cause an
increase in manganese, mercury and chlorophyll a, a decrease in DO, a decrease in Secchi
disk depth in Grand Lake. The monitoring plan shall include a schedule for monitoring and
reporting and Subdistrict shall provide Grand County with all reports. The 2012 WGFP shall
be operated in compliance with the Nutrient Reduction Plan and Nutrient Monitoring Plan.

Condition to satisfy Criterion (f)

23.

24,

25.

26.

Installation of the real time water temperature gauges required by the Fish and Wildlife
Mitigation Plan shall be a condition of this 2012 Permit and the Subdistrict must verify every
spring, before the beginning of pumping, that these gauges are in good working order, that
they remain so during the time of the year when the standard is in effect, and that they are
replaced or repaired when necessary and timely to their need in reporting temperature.

Notwithstanding proposed temperature mitigation in the Fish and Wildlife Mitigation Plan
and other terms and conditions to address temperature that may be imposed as part of the 401
Certification or federal approvals for the WGFP, the 2012 WGFP shall not cause or
contribute to temperature exceedances in the Colorado River below Windy Gap, at the points
of measurement set forth in the Fish and Wildlife Mitigation Plan.

If the MWAT is exceeded, the Subdistrict shall immediately notify the County. Temperature
mitigation may be suspended when there is no material causal relationship between the 2012
WGFP. The determination of causal relationship shall be based upon a model approved by
the Colorado Parks and Wildlife, Grand County, and the Water Quality Control Commission.

Because the delivery of the 10825 endangered fish water from Granby Reservoir is an
essential consideration in temperature reductions, the Subdistrict must participate in securing
approval of the 10825 agreement and must arrange with Northern to do the same.

Conditions to satisfy Criterion (g)

Aquatic

27.

The Subdistrict shall prepare and submit to Grand County a fish and aquatic invertebrates
monitoring plan to determine if the enhancements for habitat restoration provided in the Fish
and Wildlife Mitigation Plan and additional water provided in the WGFP IGA would prevent
the loss of aquatic habitat predicted in the WGFP EIS. The monitoring information shall be
provided to the Learning by Doing effort and monitoring shall continue as long as the
Learning by Doing effort requires this information. If the bypass/through is constructed, this
monitoring plan shall be adapted as necessary to analyze the benefits of the bypass/through in
consultation with the Management Committee of Learning By Doing.
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28. The Subdistrict shall prepare and submit to the County a plan for minimizing blowing dust if
the bypass/bythrough is constructed. It might consider aquatic vegetation/revegetation to
minimize against blowing dust.

29. If, during a five (5) year period, natural conditions meet or exceed flows of 600 c.f.s. as
recommended by the SMP, so that the Subdistrict is not required to make releases to achieve
recommended stream conditions, then in the sixth year, Subdistrict shall provide a 1,145
c.f.s. flow for 72 hours to move large cobble and de-armor the stream.

Marshlands and Wetlands:

30. Subdistrict shall prepare and submit to the County for approval a monitoring plan for
vegetation along the Colorado River and Willow Creek within thirty days of issuance of the
ROD by the Corps of Engineers. Monitoring will continue until the Learning By Doing
management team has determined that riparian and wetland vegetation has not been
adversely affected by the 2012 WGEFP, or has recovered due to mitigation or other efforts. At
a minimum this monitoring must continue at least ten (10) years after commencing of
pumping for the 2012 WGFP.

31. If the Scope of Work and possible funding methods for the bypass/bythrough are agreed
upon by the parties involved, then the Subdistrict shall provide $250,000 for the study and
make best efforts for the parties to the study to commence the study as soon as possible after
the agreement is reached.

Groundwater recharge areas, steeply sloping or unstable terrain, forests and woodlands:
Appear to be satisfied.

Critical wildlife habitat, big game migratory routes, calving grounds migratory ponds,
nesting areas and habitats of rare and endangered species:

32. The 10825 water for the endangered fish must be approved and delivered from Granby
Reservoir and Northern must provide Grand County written verification that it is able to
provide the water in perpetuity if no longer required for the endangered fish.

Public Outdoor Recreation Areas:
Satisfied by conditions applied under (b) and (d) above.

Unique areas of geologic, historic and archeological importance:

33. Prior to execution of the WGFP IGA, the Subdistrict shall submit to Grand County for
approval a plan for regular maintenance of the rock structures above each pump site for the
irrigators above Kremmling (defined in the WGFP IGA) that allows higher water to be
captured and held so the pumps can reach the irrigation water more effectively.
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DOCUMENTS RELIED UPON FOR 1041 REVIEW

Board-of Commissioner Resolution 1980-6-1

Board of Commissioner Resolution 1985-3-5

1980 Agreement

1985 Supplemental Agreement

Final EIS Windy Gap Project

Final EIS WGFP

Fish and Wildlife Enhancement Plan

Fish and Wildlife Mitigation Plan

FONSI - 10825 endangered fish water

Draft Windy Gap Firming Project IGA and closing documents

Grand County Stream Management Plan

Clean Water Act - 404 and 401 (b)

Grand County Master Plan

Senate Document 80

Arapaho National Recreation Public Law 95-450

Communication to Reclamation with regard to decreased water clarity 1952 forward
Comments on Preliminary, Draft, and Final EIS for WGFP

Report - 2010 Water Quality Report Flowing Sites

Report - Factors Controlling Transparency in Grand Lake, Colorado

Report - Operational and Water Quality Summary Report for Grand Lake and Shadow Mountain
Reservoir: 2010

Nehring Report - Colorado River Aquatic Resources Investigation Federal Aid Project F-237R-
18, June 2011 ‘

Report- Three Lakes Water Quality Model Nutrient Sensitivity Analysis prepared for the Three
Lakes Technical Committee.
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GRAND COUNTY MANAGER’S OFFICE

308 Byers Ave * P.O. Box 264 * Hot Sulphur Springs * Colorado « 80451
970-725-3347 Ext 296

MEMORANDUM
TO: INTERESTED PARTIES
- FROM: GRAND COUNTY MANAGER’S OFFICE
DATE: July 24, 2012
RE: 2012 WINDY GAP FIRMING PROJECT - 1041 PERMIT APPLICATION

The above referenced item has been scheduled for Public Hearing before the Grand County
Board of County Commissioners on August 1, 2012 and August 2, 2012 and any date to which
the public hearing may be continued. The Public Hearing will be held from 8:30 a.m. to 5:00
p.m. each day in the Commissioners Meeting Room, County Administration Building, 308 Byers
Avenue, Hot Sulphur Springs, Colorado.

To review the updated Certificate of Recommendation to the Grand County Permit Authority
(BOCC), as well as the 1041 Permit Application and associated documents, please visit Grand
County’s website at: http://co.grand.co.us/GCHome/1041Permit/ .

Any comments or concerns regarding the proposed 1041 application should be directed to the
Grand County Managers Office at lcurran@co.grand.co.us or mail to P.O. Box 264, Hot Sulphur
Springs, Co 80451.

Please call 970-725-3347 ext. 296 if you have any questions or need additional information.

Thank you.
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Melanie Zwick
P/Q Box 367
1 ‘ter Park, CO 80482

Town of Grand Lake
Mr. David Hook
P.O.Box 6

Grand Lake, CO 80447

Town of Fraser
P.O.Box 120
Fraser, CO 80442

Sulphur Ranger District
P.0.Box 10
Granby, CO 80446

Pete & Carol Peterson

PO Box 832

Kremmling, Co 80459-0832
O

Middle Park Stockgrowers
C/0 Bill Thompson Jr.

P.O. Box 826
Kremmling, CO 80459

Toots Cherrington
408 County Road 42
Granby, CO 80446

Colorado Division of Wildlife
P.O.Box 216

Hot Sulphur Springs, CO 80451

Bureau of Reclamation
11056 West County Rd 18E
Loveland, Co 80537-9711

(

S\r«%rcreek Water & Sanitation
PO Box 4014

Silver Creek, Co 80446

Town of Kremmling
P.O. Box 538
Kremmling, CO 80459

Town of Winter Park
P.O. Box 3327
Winter Park, CO 80482

Bureau of Land Management
P.O. Box 68
Kremmling, CO 80459

Winter Park Water & Sanitation
P.O.Box 7
Winter Park, CO 80482

Kremmling Chamber of Commerce
P.O. Box 471
Kremmling, CO 80459

Granby Chamber of Commerce
P.O. Box 35
Granby, CO 80446

Granby Sanitation
P.O. Box 560
Granby, CO 80446

Winter Park West Water & San
P.O. Box 1390
Fraser, CO 80442

Carol Sidofsky
P.O. Box 362
Winter Park, CO 80482

Fraser Consolidated Dist
Joe Fuqua

PO Box 89

Fraser, CO 80442

Town of Granby
P.O. Box 440
Granby, CO 80446

Town of Hot Sulphur Springs
P.O.Box 116

Hot Sulphur Springs, CO 80451

Three Lakes Water & Sanitation

P.O. Box 899
Grand Lake, CO 80447

Middle Park Land Trust
P.O. Box 1938
Granby, CO 80446

Charles Alexander
784 CR 401
Granby, CO 80446

Jerry Eller
P.O. Box 684
Kremmling, CO 80459

Duane Scholl
P.O. Box 999
Kremmling, CO 80459

Columbine Lake Water & San
P.O. Box 555 :
Grand Lake, CO 80447

Kremmling Sanitation District
P.O. Box 538
Kremmling, CO 80459

Grand County Water & San
P.O. Box 3077
Winter Park, CO 80482



Reeder Creek Ranch
Art Bruchez
P~ Box 1359

.hmling, Co 80459

Division of Wildlife

Jon Ewert

PO Box 216

Hot Sulphur Springs, Co 80451

Gary Schmuck
- 13280 Columbine Ct
Thornton, Co 80241

Wes & Lisa Palmer
PO Box 103
Kremmling, Co 80459

Mike Ritschard
PO Box 501
Kremmling, Co 80459

JL /)
Richard & Christine Doucette

PO Box 206
Hot Sulphur Springs, Co 80451

Stan Cazier
PO Box 500
Granby, Co 80446

Northern Colorado Water
Conservancy Dist.

220 Water Ave
Berthoud, CO 80513

S} of Colorado Division of Water
Resources

1313 Sherman St — RM 818
Denver, CO 80203

Chimney Rock Ranch, LLC
C/O Bud Isaacs

Rim Operating Inc

5 Inverness Dr East
Englewood, Co 80112

A & L Land Company, LLC
1431 S Cherryvale Rd
Boulder, Co 80303

Blue Valley Ranch
PO Box 1120
Kremmling, Co 80459

George Stark
1321 Marshall St
Boulder, Co 80302

John & Ida Sheriff
PO Box 96
Hot Sulphur Springs, Co 80451

David Taussig

White & Jankowski, LLP
511-16™ St — STE 500 Kittredge
Bldg

Denver, Co 80202

GCWIN
PO Box 1503
Grand Lake, Co 80447

Colorado River Water Conservation
District

PO Box 1120

Glenwood Springs, Co 81602

Denver Water Department
1600 West 12" Avenue
Denver, CO 80204-3412

Army Corps of Engineers
Scott Franklin

Denver Regulatory Office
9307 S Wadsworth Blvd
Littleton, CO 80128-6901

Norm Carpenter
19 Devonwood
San Antonio, TX 78257

BLM

Kremmling Field Office
PO Box 68

Kremmling, Co 80459

C40 ranch, LLC
10055 W 43™ Ave
Wheatridge, Co 80033

Michael & Deborah Thompson
PO Box 301
Hot Sulphur Springs, Co 80451

Dave & Chris Sammons
PO Box 442
Kremmling, Co 80459

Schmuck Children Trust
4417 S Oakwood Hills Pkwy
Eau Claire, WI 54701

Ouray Ranch HOA
PO Box 66
Winter Park, CO 80482

Dave Nowak

White & Steele PC
Dominion Towers — North
600 17™ Street

Denver, CO 80202

Northwest Colorado Council of
Governments

Lane Wyatt

PO Box 2308

Silverthorne, Co 80498

Middle Park Water Conservancy
District

PO Box 588

Granby, CO 80446



" Edward Moyer

__From: Edward Moyer [emoyer@co.grand.co.us]
( Sent: Tuesday, July 24, 2012 12:59 PM
~. Ce: Lurline Curran
Subject: 2012 Windy Gap Firming Project - 1041 Permit
Attachments: 2012 WGFP Staff Certificate of Recommendation to Permit Authority.pdf

The Board of County Commissioners of the County of Grand, sitting as the Permit Authority, will hold a Public
Hearing to consider the 2012 Windy Gap Firming Project on August 1, 2012 and August 2, 2012 and any date
to which the public hearing may be continued. The Public Hearing will be held from 8:30 a.m. to 5:00 p.m.
each day in the Commissioners Meeting Room, County Administration Building, 308 Byers Avenue, Hot
Sulphur Springs, Colorado.

Attached, please find the updated Certificate of Recommendation to the Grand County Permit Authority. To
review the 1041 Permit Application and associated documents, please visit Grand County’s website at:
http://co.grand.co.us/GCHome/1041Permit/ .

Any comments or concerns regarding the proposed 1041 Application should be directed to the Grand County
Managers Office at lcurran@co.grand.co.us or mailed to P.O. Box 264, Hot Sulphur Springs, CO 80451.

Thank you.

~—Fdward T. Moyer

L\/lirand County
PO Box 264
Hot Sulphur Springs, CO 80451
970.725.3347
970.725.3102 (Direct Line)
Www.co.grand.co.us
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'Barbara Green'; ‘mckeyes@earthlink.net'; 'David Taussig'; 'Bailey, Peggy'; ‘Jeff Drager’; 'Peggy
Montano'; 'Tricia Anderson'; 'Steven Bushong'; 'MWhiting@tu.org'; ‘rob.firth@tu.org'; 'Kirk Klancke';
'Kirk Klancke'; 'Eric Wilkinson'; David Little (david.little@denverwater.org); 'Lane Wyatt'; '"Mark
Hermundstad'; 'Eric Kuhn'; 'Peter Fleming'; 'Jason Turner’; 'Jon Ewert (jon.ewert@state.co.us)’;
‘cazier_mcgowan@hotmail.com'; ‘don@crwced.org'; 'Dan Birch'; David Hook; Steve Paul

(goodski7 @gwest.net); (Scally) O'Donnell Canton (gletwo@aol.com}; 'mountaingrind@comcast.net’;
'houses4u@aol.com'; 'mdritschard @gmail.com'; Sally Blea; ‘ilkarlstrom@gmail.com’; George Edwards;
'karlsss@yahoo.com'; ‘cmsconsulting@g.com'; Nancy Stewart; James Newberry; James Newberry; ‘Gary
Bumgarner'; Robert Franek; 'Teri Mordick'



Edward Moyer

—Srom: Edward Moyer [emoyer@co.grand.co.us]
( )ent: Wednesday, July 25, 2012 6:37 PM
 Cc: .'Lurline Curran'
Subject: 2012 WGFP Certificate of Recommendation - REVISED 7-25-12
Attachments: WGFP Staff Certificate of Recommendation o Grand County Permit Authority (BOCC) 7 25
12.pdf

Attached, please find the revised 2012 WGFP Certificate of Recommendation dated 7-25-12. Revisions have
been made to Condition 3. (Page 39) and Condition 31. (Page 48) as follows:

Criterion G. Aquatic Habitat - Condition 3. (Page 39) has been revised as follows:

3. The bypass study should begin immediately and if proven beneficial, the bypass/by-through for
Windy Gap Reservoir should commence as soon as possible after acceptance of any permit issued
by Grand County.

Criterion G. Marshlands and Wetlands - Condition 31. (Page 48) has been deleted. revised and incorporated as
Criterion G. Aguatic Habitat - Condition 29 (Page 48) as follows:

29. The bypass study should begin immediately, and if the results of the study demonstrate that the
bypass/by-through will benefit the Colorado River, then the bypass/by-through shall commence as soon
as possible after acceptance of this 2012 Permit.

In doing so, applicable Conditions have also been renumbered to accommodate said revisions. No other
changes have been made. The revised Certificate will be posted to Grand County’s website at:
http://co.grand.co.us/GCHome/1041Permit/ tomorrow.

We apologize for any confusion.

Thank you.

Edward T. Moyer
Grand County
( ‘0 Box 264
ot Sulphur Springs, CO 80451
970.725.3347
970.725.3102 (Direct Line)
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Paul Hollrah

Box 1615

Winter Park, CO 80482

Grand County Commissioners
PO Box 264
‘Hot Sulphur Springs, Co. 80451

RE: 1041 Permit for Windy Gap Firming Project

Dear Commissioners,

| currently reside in Tabernash and have enjoyed both the Fraser and Colorado Rivers here in Grand
County since the mid 1990’s. | am concerned about the very real drop in the quality of both river
systems and am very fearful of the Windy Gap Firming project.

| know that the county has been negotiating enhancements to the river to address current degradation
but there will be additional mitigations required for the firming project. | urge you to consider the
following as part of the 1041 permit process:

1. Make any enhancement commitments part of the 1041 permit.

2. Windy Gap pumping must stop when temperatures downstream are near the State temperature
standards for chronic and acute temperature.

3. Northern is taking the water and should be responsible for monitoring the condition of the river.
They should be required to fund a comprehensive stream monitoring program that can
accurately track the status of the life in the system. They must be required to react to any
changes in the aquatic health that cannot be explained by normal fluctuations.

4. Northern must be required to work with Grand County to maintain flushing flows that support a
healthy river.

5. An Independent Windy Gap bypass study must be funded by Northern and a commitment to
fund a bypass needs to be part of the 1041 permit.
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We have a steady stream of visitors to Grand County that come here to enjoy the benefits provided by

our river system. For those of us who live here, it is part of our life. Thank you for your continued
vigilance for our county.

Gl LA

Paul Holirah

phollrah@rkymtnhi.com

970-726-2002
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Tuly 24, 2012

Grand County Board of Commissioners,
PO Box 264
Hot Sulphur Springs, Co. 80451

Honorable Commissioners,

I want to take this opportunity to thank you for giving so much attention to our County’s
rivers, lakes and streams. The hours and money spent show how invested you are in
protecting this valuable Grand County resource. I am equally impressed with the progress
that you have made in the negotiation of enhancements for the Fraser River and Upper
Colorado River.

The mitigation needed for the 2 new diversion projects will be the final negotiation to
assure the future health of our County’s rivers and lakes. With the Windy Gap Project
1041 process, you have the power to assure that the mitigations that you were asking the
Bureau of Reclamation for will be written into a permit. I feel very strongly that

with the enhancements already negotiated and with additional mitigation tied to the 1041
permit for the new project, that you will be the Commissioners who guaranteed the future
of Grand County’s environment. I see the mitigation needed to address the impacts of the
new project as these bullet points.

e The enhancements committed need to be tied to the 1041 permit.

¢ Windy Gap pumping should be reduced or stopped when stream temperatures
below the dam approach the State’s chronic or acute standards.

e Northern should not only pay for the bypass study, they should also pay for the
bypass. A shallow in stream reservoir was a poor design to begin with and
Northern needs to be responsible for fixing their mistake.

e Northern must be responsible for a robust biological stream monitoring program.
If a decline in the aquatic habitat is found and can’t be explained by a normal
function of the river then Northern will work with Grand County to find a way to
reverse the trend of this unintended consequence.

¢ Flushing flows will be the most important mitigation in the 1041 permit. Northern
must be required to work with Grand County to establish what those flushing
flows need to be to move the rocks and sediment for optimal macro-invertebrate
life and algae control. Those flushing flows must be obtained to prevent the type
of decline that we are currently seeing in the Colorado River below the Windy
Gap Reservoir.
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In addition to all that you have already accomplished as a Board, these additional
mitigation ideas will complete your goal to assure the future of the headwaters of the
Colorado River. The entire State of Colorado will be the beneficiary of your hard work
and diligence. Please incorporate these mitigations in the 1041 permit to accomplish your

goal and to assure my grandchildren that they will have the quality of life in Grand
County that I have had.

Sincerely,

S

Kirk Klancke
Grand County resident



From: Kathy Etler

To: - "Edward Movyer";
Subject: FW: Jon Weimer Windy Gap Firming Project Comments
Date: Tuesday, July 24, 2012 3:04:58 PM

From: Kathy Etler [mailto:ketler@co.grand.co.us]

Sent: Tuesday, July 24, 2012 10:42 AM

To: 'lcurran@co.grand.co.us'; 'Edward Moyer'; 'Kris Manguso'
Subject: FW: Windy Gap Firming Project

From: Jon Weimer [mailto:weimerj@earthlink.net]
Sent: Tuesday, July 24, 2012 10:02 AM

. To: grndctyl@co.grand.co.us

Subject: Windy Gap Firming Project
Dear Madam/Sir--

I'm from Denver, Colorado, but visit your lovely area, primarily for fishing and, to a certain extent,
touristing. | have a concern that the Windy Gap Firming Project, as proposed, does not have the
proper mitigation safeguards for the Colorado. For example, | feel that the Windy Gap pumping has to
stop when stream temperatures rise, and not be allowed after July 15th. Northern should be required
not to just study the bypass around Windy Gap reservoir, but pay for its contruction as well. And,
Northern should be required to work with your County to monitor the fiushing flows and provide an
adquate flushing flow to keep sediment from collectiong in the Colorado and to keep the aquatic
habitat healthy. Finally, | believe that Northern should fund a stream monitoring program that can
accurately track the health of the aquatic species in the Colorado, and react to any declines that can't
be explained by normal fluctuation.

Thank you for your consideration.

Jon Weimer
Denver, Colorado
303-830-1609

EXHIBT 2.



From: Kathy Etler

To: "Edward Moyer";
Subject: FW: Jim Ross/Windy Gap Firming Project Comments
Date: Tuesday, July 24, 2012 3:04:18 PM

Attachments: Jim Ross.msg

From: Kathy Etler [mailto:ketler@co.grand.co.us]

Sent: Tuesday, July 24, 2012 10:42 AM

To: 'lcurran@co.grand.co.us'; 'Edward Moyer'; 'Kris Manguso'
Subject: FW: Windy Gap Firming Project

From: Jim Ross [mailto:rossignuolo@comcast.net]
Sent: Tuesday, July 24, 2012 9:53 AM

To: grndctyl@co.grand.co.us

Subject: Windy Gap Firming Project

To whom it may concern,

So far, many have expressed their concerns about The Colorado and Fraser
Rivers including me. Once again, I would like to emphasize how

important it is to the local residents, state and our country to protect

this vital resource. There has been plenty of data that shows how these
riparian ecosystems have been degraded but would now face destruction
with more water being diverted.

In Colorado, more can be done to help conserve water. Sooner or later
we are going to have to realize that it's not worth it to destroy a

natural resource and treasure to sustain non native plants and grasses
for esthetic reasons or pleasure. There are viable alternatives.

Please consider our plea to help preserve these resources. We owe it to
our future generations.

Sincerely,

Jim Ross
Castle Rock, CO
303-814-9863

EXHIBIT 025



Edward Moyer

—~From: Edward Moyer [emoyer@co.grand.co.us]
. ent: Friday, July 27, 2012 11:18 AM
Cc: Lurline Curran
Subject: 2012 WGFP - Tentative Agenda for August 1 & 2

Attachments: 2012 WGFP 1041 Permit Tentative Agenda as of 072712.pdf

Attached, please find the tentative agenda for the 2012 WGFP — 1041 Permit Public Hearing scheduled for August 1 &2,
2012.

~Thank ybu.

Edward T. Moyer

Grand County

PO Box 264

Hot Sulphur Springs, CO 80451
970.725.3347

970.725.3102 (Direct Line)
WWWw.co.grand.co.us

5
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10.

11.

12.

13.

Tentative WGFP 1041 Permit Agenda

August 1 & 2, 2012

Staff Presentation of Certificate (3 Hours)
DaveTaussig, Peggy Bailey

Municipal Subdistrict of the Northern Colorado Water Conservancy District (Subdistrict)
Presents Application/Response to Staff Certificate (2 Hours)

Questions of Subdistrict and Staff in following order (Cross Examinatioh)(l hour):
Upper Colorado River Alliance
Trout Unlimited
Colorado River Water Conservation District
Town of Grand Lake
Public
Middle Park Water Conservancy District Comments/Evidence
Upper Colorado River Alliance Comments/Evidence (1 Hour)
Trout Unlimited Comments/Evidence (1 Hour)
Colorado River Water Conservation District Comments/Evidence (1/2 Hour)
Town of Grand Lake Comments/Evidence (1/2 Hour)
Public Comments/Evidence (2 héurs)

Subdistrict may ask questions of any other presenter at the end of that presenter’s
comments

Subdistrict presents rebuttal to comments (1 Hour)
Permit Authority Questions (2 Hours)
Staff Summary (3/4’'s hour)

Decision taken under advisement for up to 120 days.



All times are approximate and maybe modified as necessary by the Permit Authority.
At any point the Permit Authority may ask question of any Party or Speaker.

Although the Colorado Rules of Civil Procedure do not govern the conduct of the hearing, all persons
appearing at the hearing, in person or by counsel, shall be afforded the right of cross-examination as
well as reasonable opportunity to offer evidence in rebuttal. Any person engaging in cross-examination
or offering evidence in rebuttal shall thereby become a party.



Here S your chance
to welgh in on
Wmdy Gap Flrmmg

The Windy Gap Flrmmg Pr01ect has one'mo e "
permit process to go through rlght here n -

Grand County. -

This process is the 1041 permitand it allo s
- our county commissioners to set mitigation

' requirements for the project. The county is nego--

tiating enhancements to help the degradation

‘hat we are already experiencing in the Colorado
River below the Windy Gap reservoir but with-
out additional mitigation for the new project, the

enhancements will not solve all of theiissues fac-
ing the river. We need to make sure that our
elected officials here in Grand County tequire all

of the mitigation needed to protect the Upper
Colorado River below Windy Gap from the new
Windy Gap Firming project.

This is our best opportunity as 1nd1v1duals to
influence the permit process. This influence can
be exercised through letters or emails to the

commissioners or by attending the public hear- .

ings in the commissioners’ board room on Aug. 1
and 2. Trout Unlimited suggests that your letters
should include these points:
» Identify yourself and your connection to our
County, our County's economy and to the river.
« Ask that enhancements committed be part of
‘the 1041 permit.

. W‘mdy Gap pumping has to stop when stream’
temperatures near state acute and chronic stan--

‘ards and no pumplng should be allowed after
July 15.

 Northern should be requ1red tonot ]ust study
the bypass.around the Windy Gap TeSeEVOir but
pay for it too.

Wmdy ,Gap hearm o
" . The Windy Gap Firming Pr01ect :
‘ .w111 be the subject of a two-day

" public hearing at the Grand Coun- *-
Loty Admmlstratlon bu11d1ng on .=3'
Aug land 2. ‘ -
“The hearmg, to be conducted by =

_ the county commissioners, is about " .
the 1041 Permit through which the-
commissioneys can set mitigation -
requjrements,fo_r the project.:+= =7

- . The hearingis'scheduled to. -

~ beginat 8:30-a.m.: Wednesday, Aug. -
" :1, and continue-at 8:30-a.m.-Aug- 2 :::
inthe comm1ss1oners meetmg #
room. - - ol i

-na’&“i‘m pﬁmﬁ%@
. Northern must be requlred through the 10}41; .

AT

keep sedlment from collectlng

m_the nve an the aquatic habitat healthy

p _’ies in‘the river and react to. 'any -
declines that can 't be explained by normal ﬂuc- |
tuation. - - "

« This is your chance to mﬂuence the future of

. theheadwaters of the Colorado River, Ifyouwere

wondering what you could do to  help, thisisyour -
best opportunity. Please write your letter and |
come to the hearing to speak S

- Send your letter to: .. !

mHE‘ABWATERSEHWETEB’ YRR
EXHIB |T




Page 1 of 1

IECT T
Kathy Etler JUL 30 2012
From: Charles W Howe [charles.howe@Colorado.EDU] BY: e
Sent:  Sunday, July 29, 2012 4:18 PM
To: grndcty1@co.grand.co.us

Subject: Sufficient compensation for additional diversions caused by Windy Gap Firming.

County Commissioners: Given that Windy Gap was a badly conceptualized and designed project
to begin with (some years, no water from WQG), it’s not surprising that the Firming Project is
now in advanced planning . Since Colorado Law requires that compensating storage or other
mitigation be provided for any project diverting water out of Colorado’s CRB to other parts of
Colorado, and given that the Colorado River even within Colorado is in poor shape,” full
mitigation” should be required as a condition of the County’s 401 permit.

Charles W. Howe, Water Resources Economist

Boulder 720-562-8089

"EXHIBIT lo
07/30/2012 2
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From: Ken Gillis [kgillis@centennialrealtyadvisors.com] T

Sent: Monday, July 30, 2012 8:09 AM 2

To: grdcty1@co.grand.co.us :

Subject: Windy Gap

Attachments: Letter to GC Commissioners 073012.pdf

Unfortunately, I’'m unable to attend the Windy Gap Firming Project hearings you have scheduled
for August 1 and 2, but as a member of the Board of the Ouray Ranch Homeowners Association,
I wanted to give you our thoughts and comments. Attached is a letter with our comments.

Thank you for all you are doing to preserve and protect the upper Colorado River. It is very
important and we appreciate your efforts.

Ken Gillis

Kenneth R. Gillis

President

Centennial Realty Advisors
161 Detroit St.

Denver, CO 80206
303-407-8715
303-377-5396 (fax)
720-837-8675 (cell)

kgillis@centennialrealtyadvisors.com

EXHIBIT 2
07/30/2012 - 7
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%  Ouray Ranch

Granby, Colorado

July 30, 2012

Grand County Commissioners
P.O. Box 264
Hot Sulphur Springs, CO 80451

Honorable Grand County Commissioners:

I am a Board Member of the Quray Ranch Homeowners Association and a landowner in
Grand County. The Ouray Ranch, approximately 400 acres bisected by 1.25 miles of the
Colorado River, is halfway between Windy Gap and Granby Reservoirs. The Ouray
Ranch was originally part of a YMCA camp which was purchased in 1981 and
redeveloped into 49 home sites. As part of the redevelopment, extensive improvements
were made to the river, adding 30 new pools and accompanying channels and riffles. A
couple of years later, Lake Ouray, a 3.5 acre lake, was created to provide an additional
high quality habitat for trophy trout. In 1984, we deeded a conservation easement on 234
acres of the ranch to help preserve the pristine beauty of the valley. The owners of the
Ouray Ranch have invested and will continue to invest a great deal of time and money in
creating and maintaining a beautiful and high quality trout fishing and wildlife habitat,
We are obviously very interested in maintaining the value of our property and the world
class trout habitat in the Colorado River that runs through our land.

The Grand County Stream Management Plan ranked the Colorado River between Granby
Reservoir and Windy Gap as the reach with the 3™ highest priority for restoration efforts
and resource allocation of all the sections of the Upper Colorado River and its tributaries.
Studies by Barry Nehring of the Colorado Division of Wildlife show that sculpin and
stoneflies, which were in abundance at the Ouray Ranch following the stream
improvements we made in 1982, are now “essentially gone” from our reach and others
that are directly below dams on the Upper Colorado. Sculpins and stoneflies are,
however, abundant, according to Nehring, upstream of Granby, Windy Gap, Willow
Creek and Williams Fork Reservoirs. Prior to the historic run-off of 2011, the silt build-
up in our stretch of the Colorado had choked the river, killing off many of the insects that
the fish rely on for food and destroying the trout breeding habitat. These problems are
compounded by an increasing level of algae and didymo in the river. Water pumped
from Windy Gap to Granby Reservoir has resulted in increased nutrient loading to the
reservoir and a reduction in water quality for the Colorado River below the dam. Clearly,
the wildlife and fishery habitats in our reach have declined over the past 25 years.
Finally, we are concerned that future climate changes could create other unforeseen
problems for fish and wildlife in and along the Upper Colorado. According to a study by

PO.Box 307 = Granby, CC » 80446-0307



the Colorado Water Conservation Board, run-off in the Colorado River is expected to
decline by 5 % to 20 % in the 21% Century. Given that approximately 73% of the Upper
Colorado will be diverted if the proposed Windy Gap and Moffat firming projects are

approved, the proposals have the potential for disastrous results if not monitored and
managed properly.

We are concerned that the mitigation plan created by Northern Colorado Water
Conservancy District is inadequate to address the impacts of proposed diversions from
their Windy Gap firming project. In a recent review of the Windy Gap firming project,
the EPA recommended “a more robust monitoring and mitigation plan” to protect the

river.To improve the mitigation/enhancement plans and address the issues identified
above, we would recommend:

1. Increasing the flows out of Granby Reservoir during the summer and early fall to

maintain a healthy cold water fishery. The volume of water provided and the

- duration of these supplemental flows should be consistent with the best available
information and scientific research. The Grand County Stream Management Plan
provides a guideline based on their research.

2. Provide supplemental flushing flows out of Granby Reservoir during spring run-
off to transport sediment and promote a healthy cold water fishery. In addition to
benefiting our reach, both recommendations for increasing flows will benefit all
reaches down the Colorado. Again, the Grand County Stream Management Plan
provides a guideline for what these flows should be, but the results should be
monitored to verify they are truly maintaining a healthy habitat.

3. Require Northern to take steps to improve the water quality in Windy Gap,
Granby Reservoir and Grand Lake.

4. Require that any permits issued to Northern must include the adoption of an
Adaptive Management Plan, such as that described in the Grand County Stream
Management Plan. This plan should monitor the health of the river and adjust the
operation to ensure that a healthy, world class, fish and wildlife habitat is
maintained. For example, if future changes in the climate cause a reduction in the
quantity of water available, then the quantity diverted should be reduced to a level
necessary to maintain a healthy cold water fishery. We also believe that the
committee created to oversee the Adaptive Management Plan should be diverse
and represent the interest of all stakeholders, including the landowners along the
Colorado River above Windy Gap.

Senate Document 80 requires that the operation of Granby Dam and the diversion of
water to the east slope must preserve the fishing, recreation and scenic qualities of the
Colorado River and Rocky Mountain National Park. Grand County should demand that
the Bureau of Reclamation live up to its obligation and become part of the solution to

restore the Upper Colorado River to the world class trout fishery that it was back in the
1980s.



{
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Finally, we would like to thank Grand County for taking such a strong proactive role in
working towards a positive solution for all the stakeholders. Ultimately, the solutions
may require that Northern invest a bit more time and money, just as the owners of the
Ouray Ranch have, but the result should be something we can all be proud of,

Fortunately for Northern, they can recoup their investment
as a customer, would be more than happy to pay.

Sincerely,

il 2

Kenneth R. Gillis
Ouray Ranch Homeowner’s Association

through higher rates, which I,



Edward Moyer

—From:
( )ent:
. To:
Cc:
Subject:
Attachments:

Attached is my statement, whick I'll make in person on 8/1 or 8/2. Best Regards, Jeff Metzger

e
/ s

Barbara & Jeff Metzger {jrmetzger@prodigy.net]
Monday, July 30, 2012 9:29 AM
Katherine Morris

emoyer@co.grand.co.us
Windy Gap 1041 Public Comment
GrandCountyCommissionersAug2012.docx

EXHIBIT
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To: Grand County Board of Commissioners
Date: August 1, 2012

Re: Windy Gap Firming Project 1041 Permit

Good Day Commissioners. My name is Jeff Metzger. I've spent the last 35 years enjoying the natural
beauty of Grand County and the headwaters of the Colorado River, formerly known as the Grand River.
I'm an avid fisherman on the rivers and lakes of the County, such so that we built a log home 16 years
ago on Shadow Mountain Reservoir.

I've been a working member of the Three Lakes Nutrient Study Technical Committee since 2008, hosted
by Northern. I've also been a working member of the Grand Lake Clarity Stakeholders Workgroup since
2008, hosted by Grand County, and a Director of the Three Lakes Watershed Association of which you
have heard or will hear from our President, Canton (Scally) O’'Donnell.

As brilliant as the CBT System was at the time, what we now know is the CBT System was a flawed
design. The Upper Colorado, the Grand River, is dying. | have watched it happen. The Three Lakes
Water Clarity and Quality are unacceptable. | have watched it happen. The Windy Gap Firming Project
will accelerate the death of these water bodies, unless significant mitigation occurs and the CBT design
is corrected. What will we watch happen?

Promises to arrest or reverse the demise of the Upper Colorado River have been unfulfilled. The
promise of Grand Lake Water Clarity, made in Senate Document 80 in 1937, has been unfulfilled.

For the Upper Colorado River, best efforts to ensure minimum flows, temperature standards and
flushing flows have not been sufficient.

For Grand Lake, best efforts to ensure clarity have not been sufficient. Four items always take
precedence over Grand Lake Clarity: (1) Power Generation from the CBT project, (2) aliowing the
Regional Pool of Water for Front Range Users to be sold instead of possibly reducing the next years
Water Call, (3) a significant percentage of CBT water users being on flat rate water, and (4) less than best
efforts for water conservation.



I am encouraged and heartened by the development of a spirit of cooperation, collaboration and mutual
trust amongst the various public and private entities represented on the Three Lake Nutrient Study
Technical Committee and the Grand Lake Clarity Stakeholders Workgroup. However, our rate of
progress and ability to effect significant change on the Upper Colorado River and the Three Lakes is not
sufficient.

Until the Leaders of Northern and the Bureau of Reclamation adopt the same spirit of cooperation,
collaboration and mutual trust with “the Other Side”, our rate of progress on these issues is
unacceptable. A greater Sense of Urgency is required by the Leaders of Northern-and particularly the
Leaders of Reclamation. Until these things change, the Upper Colorado River will continue to die. Three
Lakes Water Clarity and Quality will not be as it could be, as it should be.

| oppose the Windy Gap Firming Project until such time as there exists more meaningful, significant and
faster tracking progress on these issues.

Thank you for the opportunity to be here today and think Grand!



Edward Moyer

-~From: Lurline Curran [lcurran@co.grand.co.us]
Sent: Monday, July 30, 2012 2:21 PM
To: emoyer@co.grand.co.us
Subject: FW: errors in certificate

Please put as exhibit

From: Peggy Montano [mailto:pmontano@troutfaw.com]
Sent: Monday, July 30, 2012 1:27 PM

To: Lurline Curran; Teri Mordick

Cc: Bennett Raley; Jeff Drager; Eric Wilkinson

Subject: errors in certificate

Ms. Curran and Mr. DiCola,

In advance of the hearing on August 1, 2012 I want to correct for the record two significant factual errors in the
certificate: ;

y Page 1 paragraph 1-ONLY Windy Gap Firming Water and NOT original Windy Gap Project water is
mvolved in pre-positioning. No original Windy Gap Project water will be stored in Chimney Hollow
Reservoir. '

C

2. page 3- fifth bullet- the number over 10 years should be 650,000 not 65,000.

Kind Regards,

Peggy E. Montafio
Trout Raley Montaiio Witwer & Freeman P.C.
1120 Lincoln Street, suite 1600

Q’jenver Colorado, 80203

303-339-5833 direct

EXHIBIT 2 9 '
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P.O. BOX 50 » GRANBY, COLORADO 80446

July 30, 2012

Board of County Commissioners
Grand County Administration Building
PO Box 264

Hot Sulphur Springs CO 80451

Re:  Windy Gap Firming Project

Dear Commissioners:

(970) 887-2163
FAX (970) 887-3986
snlaw@rkymtnhi.com

STERN & NEWTON, P.C. I g 32 202
v ATTORNEYS AT LAW
RONALD S. STERN ESTABLISHED 1975
RICHARD E. NEWTON

| am writing concerning the Windy Gap Firming Project 1041 permit process. | have worked
and lived in Grand County for 30 years and fished the Colorado River for nearly 35 years. This river

used to be a premier dry fly stream. No longer.

I am requesting that enhancements must be part of the 1041 permit.

Windy Gap pumping must stop when stream temperatures near State acute and chronic

standards and no pumping should be allowed after J_uly 15.

The Northern Colorado Water Conservancy District should be required to not just study the

bypass around the Windy Gap reservoir but pay for it also.

The Northern must be required, through the 1041 permit, to work with Grand County to
monitor the flushing flows and provide an adequate flushing flow to keep sediment from collectin in

the river and the aquatic habitat healthy.

The Northern must fund a robust stream monitoring progam that can accurately track the
health of the aquatic species in the river and react to any declines that cannot be explained by

normal fluctuation.

Riche%d E. Nefton “ V
Attorney at Law
/cc

EXHIBIT 3 o
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Kathy Etler Sy a1 201
“From: Ron Johnson [rluvs2fish@earthlink.net] .

Sent: Tuesday, July 31, 2012 10:12 AM L .
To: grndcty1@co.grand.co.us

Subject: Windy Gap Firming Project

July 31, 2012

Please forward to:

Grand County Commissioners

PO Box 264

Hot Sulphur Springs, CO 80451

Re. Windy Gap Firming Project Concerns
Dear Commissioners:

I am a homeowner in Grand County and have been very concerned about the further
degradation of the quality of Upper Colorado river that could result from this project.
Since owning property starting in 1997, I have both enjoyed the benefits provided by the
rivers of Grand County and been dismayed by the deterioration I have seen in just the last
15 years. We have a jewel here that I would hate to see further destroyed by the supposed
needs of the eastern slope water interests. I catch and release fish the rivers, take my
granddaughters for hikes along them, hoping that they will be able to take their kids to
enjoy the rivers in the future. I also know that the rivers and lakes are the lifeblood
of Middle Park, providing income from all who live here and those who come to visit, spend
money, build homes and businesses. Without these precious rivers, Grand County would
further shrink and become less vital and viable as the years go by. To those ends I
support the mitigation efforts as outlined by The Trout Unlimited organization and urge

(;‘he Commissioners to require all the mitigation needed to protect the system.

(,

.-sabernash, CO 80478

N

This includes among other things the following:
Make the enhancements committed be included as part of the 1041 permit.

Require that Windy Gap pumping stops when stream temperatures near the State acute
and chronic standards limit, and that all pumping is stopped by no later than July 15
of each vyear.

Require that the Northern Colorado Water District to approve and pay for the bypass
around Windy Gap reservior.

Require that Northern, through the 1041 permit works with Grand County, monitors the
flushing flows and provides adequate flushing flows each year to keep sediment

from collecting in the river, allowing the agquatic habitat to be as healthy as
possible. This should include specifications on what that means and should provide for
penalties if those conditions are not met.

Require that Northern fund an aggressive monitoring system with minimum
specifications that can track the health of the rivers and aquatic species in the river
and provide remediation funds to ensure that any conditions not meeting those
specifications will be remedied promptly.

I trust that the Commissioners will do the right thing for the rivers, Grand County and
its people. Thank you for your efforts in this endeavor.

Ronald H. Johnson
Local Address:
‘0 Box 572

303-918-7300 cell

E
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July 31, 2012

Grand County Commissioners
P.O. Box 264

Hot Sulfur Springs, CO 80451 :
Transmitted by email and sent by mail
Dear Commissioners:

This letter responds to the important opportunity you have provided for public input to
your decision making as to the proposed 1041 permit for the Windy Gap Project. Many
of our Colorado Wildlife Federation (CWF) members fish in the Fraser and Upper
Colorado Rivers and some of our members also own property in Grand County.

CWEF has been actively involved in providing input to the Bureau of Reclamation NEPA
and the Corps Section 404 permitting processes. We also participated in the related
public meetings sponsored by the Colorado Wildlife Commission in 2010 and 2011. We
remain greatly concerned that Northern Colorado Water Conservancy District (Northern)
will not fully mitigate the impacts of its proposed project nor mend the impacts of its
ongoing project, despite its failure to meet legislated commitments to protect water
quality in Grand Lake, etc.

We support the recommendations developed by your staff for the permit. However, in
addition we believe that the following points raised by Trout Unlimited must also be fully
addressed.
e The commitments that have been made to implement enhancement measures
should be included in the 1041 permit.

e Pumping at Windy Gap should stop when stream temperatures near the State
acute and chronic standards, and no pumping should be allowed after July 15%
each year.

o Northern should be required to pay for a study to assess the value of constructing
a bypass channel around Windy Gap reservoir in coordination with Colorado
Parks and Wildlife (CPW). If CPW determines the bypass would provide
significant benefits to the aquatic ecosystem, Northern should be required to fund
all of the engineering and construction. It was Northern’s erroneous decision to
build this dam in the first place.

1410 Grant Street, Suite C-313  Denver, CO 80203 Phone (303) 987-0400 Fax (303) 987-0200
www.coloradowildlife.org cwied@coloradowildlife.org
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e Northern should be required in the 1041 permit to work with Grand County to
monitor the flushing flows and provide adequate flushing flows to keep sediment
from degrading the aquatic habitat.

e Northern must fund a robust stream monitoring program that can accurately track
the health of the aquatic species in the Colorado River. They should quickly

respond to any declines that cannot be explicitly contributed to normal stream
flow fluctuations.

Thank you for considering our recommendations.

e Lol

Dennis G. Buechler
Director Emeritus, Colorado Wildlife Federation

\fjh_bduu.{

Suzanne O’Neill
Executive Director, Colorado Wildlife Federation

1410 Grant Street, Suite C-313  Denver, CO 80203 Phone (303) 987-0400 Fax (303) 987-0200
www.coloradowildlife.org cwied@coloradowildlife.org




